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In-house communication not covered by legal profess ional 
privilege 
 
 
 
The Court of Justice of the European Union 
("ECJ") has confirmed the decision of the 
General Court of 2007 and has decided in 
its Akzo ruling of 14 September 2010 that 
communications between a company and 
its in-house lawyers are not protected by 
legal professional privilege ("LPP") in 
European competition investigations. 1  
 
Akzo Nobel Case 
 
In 2003 the Commission carried out an investi-
gation (dawn raid) on the premises of Akzo 
Nobel Chemicals Ltd and Akcros Nobel 
Chemical Ltd ("the appellants"). In the course 
of the dawn raid the officials took inter alia 
copies of two emails, which were claimed by 
the applicants to attract LPP. The two emails 
had been exchanged between Akcros' general 
manager and an in-house lawyer, who was 
enrolled as an Advocaat of the Netherland Bar.  
 
The EU General Court2 upheld in 2007 the 
Commission's approach in arguing that the 
affected communication did not fulfil the condi-
tion for LPP as set out in the judgement in the 
case of AM & S Europe v Commission3. In this 
case the court had ruled that the confidentiality 
has to be protected under two conditions: 
(1) the communication was made for the pur-
pose and the interest of the client's right of 
defence and (2) the communication emanates 
from independent lawyers, that is to say, law-
yers who are not bound to the client by a rela-
tionship of employment.  
 
The appellants in the Akzo case argued that 
since the employment contract of the in-house 
lawyer provided that the company was to re-
                                                                        

1 Case C-550/07 P, Akzo Nobel Chemicals Ltd and  
 Akcros Chemicals Ltd vs. European Commission.  
2 Joined Case T-125/03 and T-253/03 Akzo Nobel  

Chemicals and Akros Chemicals v Commission [2007] 
ECR II-3523. 

3 Case 155/79 AM & S Europe v Commission [1982] ECR 
 1575, para 21. 

spect the lawyer's freedom to perform his func-
tions independently, the employment relation-
ship was fully compatible with the concept of 
an independent lawyer. However, the ECJ 
dismissed this argument and stated that "an in-
house lawyer occupies the position of an em-
ployee, which, by its very nature, does not 
allow him to ignore the commercial strategies 
pursued by his employer, and thereby affects 
his ability to exercise professional independ-
ence".4 The court took into account as aggra-
vating factor, that the in-house lawyer in the 
case at hand had to carry out the task of a 
competition law coordinator. Since this task 
may affect the commercial policy of the under-
taking, such functions could not but reinforce 
the close ties between the lawyer and his em-
ployer.  
 
The appellants also argued that the General 
Court should have widened the personal scope 
of LPP on the ground that national laws are not 
unanimous and unequivocal in recognising 
LPP for communications with in-house law-
yers. The ECJ rejected also this argument in 
stating that "no predominant trend towards 
protection under legal professional privilege of 
communication within a company or group with 
in-house lawyers may be discerned in the legal 
systems of the 27 Member States of the Euro-
pean Union".5 The ECJ held the view that the 
legal situation in the Member States of the 
European Union has not evolved since the 
judgement in AM & S Europe v Commission 
and therefore a change in the case-law and 
recognition of in-house lawyers benefitting 
from LPP was not justified.  
 
Another argument, which was rejected by the 
ECJ, was that the establishment of a compli-
ance programme requires that the communica-
tion between a company and its in-house law-
yer takes place in a confidential environment 
                                                                        
4 Case C-550/07, para 47. 
5 Case C-550/07, para 74.  



and that the 'modernisation' of the procedural 
rules on cartels has increased the need for 
such in-house legal advice. The ECJ pointed 
out that the rules of procedure relating to EU 
competition law do not suggest that independ-
ent lawyers and in-house lawyers should be 
treated in the same way. According to the ECJ, 
Regulation No 1/2003 aims to reinforce the 
extent of the Commission's powers of inspec-
tion, in particular as regards documents which 
may be subject of such measures.6  
 
Comments 
 
It should be noted that the conclusion of the 
General Court in Akzo remains valid: prepara-
tory documents may be covered by LPP, pro-
vided that they were drawn exclusively for the 
purpose of seeking legal advice from an exter-
nal EEA-qualified lawyer in exercise of the 
rights of defence. However, the ECJ has 
missed the opportunity to strengthen the posi-
tion of the in-house lawyers with regard to 
LPP. Due to the different approaches in the 
Member States it seems rather unlikely that a 
change of legislation will take place in the near 
future. As a result companies should be pre-
pared to meet the different national standards 
of LPP. In Germany, for example, the commu-
nication with in-house counsels is not covered 
by LPP. In addition, documents which are kept 
by the company itself are only protected by 
LPP if they have been produced after the initia-
tion and in connection with a competition law 
investigation. Since multinational companies 
will often be confronted with worldwide cartel 
investigations, companies should concentrate 
not only on the compliance training of their 
employees but should also consider how to 
handle communication and documents which 
contain sensitive information, for example by 
putting in place specific policies for appropriate 
document management.7  
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                                        
6 Case C-550/07, para 86. 
7 For further information see also: "Legal Privilege: 
 Fallstricke und Werkzeuge im Umgang mit kartellrecht-
 lich sensiblen Dokumenten - Ein praktischer Leitfaden" - 
 Johanna Kübler and Stephanie Pautke, Betriebs-Berater 
 2007, p. 390. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This publication is intended to highlight issues. It is not 
intended to be comprehensive nor to provide legal advice. 
Any liability which might arise from the reliance on the 
information is excluded. 
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