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Newsletter, 21 October 2011 
 
 

Vertical agreements under scrutiny of European 
competition authorities 
 
ECJ confirms European Commission's decision on ban of internet sales in Pierre-
Fabre; ongoing investigations of European competition authorities concern hub and 
spoke scenarios, modern distribution systems and e-commerce 
 
 
Companies with a strong focus on 
distribution need to carefully watch the 
ongoing activities of European competition 
authorities as regards vertical agreements:   
Last week, the Court of Justice of the 
European Union (“ECJ”) confirmed in 
Pierre Fabre the position of the European 
Commission (“Commission”) that a ban on 
internet selling is a restriction by object, 
also in a selective distribution system. Last 
month, the German Federal Cartel Office 
(“FCO”) launched a sector inquiry into food 
retail aiming to shed light on the 
competitive conditions between retailers 
and manufacturers in this sector. Like in 
the sector inquiry that had already been 
initiated in the UK in the food retail sector, 
it can be expected that the findings of the 
authority will have consequences for other 
industries as well. This also applies to the 
current investigation of the Commission in 
the e-book segment which focuses on the 
"agency model", the distribution model of 
choice by publishers to retain control over 
end-consumer prices. 
 
The recent trends and ongoing investigations 
into vertical agreements as well as the latest 
judgment of the ECJ in this context are 
summarised in the following. 
 
Court of Justice of the European Union 
 
Pierre Fabre - Absolute ban on online sales 
prohibited 
 

On October 13, 20111 the ECJ ruled that a 
general and absolute ban on internet sales 
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 ECJ, case C-439/09 Pierre Fabre Dermo-Cosmétique 

 of 13 October 2011; see also Commeo Newsletter of 

imposed by a manufacturer on an member of 
its selective distribution system is a restriction 
by object that cannot benefit from an automatic 
exemption under the Vertical Block Exemption 
Regulation (“Vertical-BER”).2 Such restriction 
may only be legal if it is objectively justified and 
therefore individually exempted pursuant to 
Art. 101(3) Treaty on the Functioning of the EU 
(“TFEU”). 
 
Pierre Fabre manufacturers cosmetics and 
personal care products which are, though not 
classified as medicines, mainly sold through 
pharmacists. Its distribution contracts stipulate 
that sales must be made exclusively in a 
physical space and in the presence of qualified 
pharmacists. The French competition authority 
(“the Autorité”) prohibited the de facto ban on 
internet sales in October 2008. Pierre Fabre 
challenged the Autorité’s fining decision before 
the Cour d’appel de Paris which referred the 
case to the ECJ for a preliminary ruling. 
 
Though it is for the referring national court to 
examine whether the clause to prohibit internet 
selling can be justified by a legitimate aim, the 
ECJ provided guidance in this regard by 
pointing out that it has so far not accepted 
arguments that a ban on internet sales was 
justified due to the need to provide individual 
advice to customers and to ensure protection 
against the incorrect use of the products 
(rulings as regards the sale of non-prescriptive 

                                                                                                        

 14 March 2011 on the Advocate General’s opinion in 
 this case. 
2
 Commission Regulation (EU) No 330/2010 of 20 April 

 2010 on the application of Art. 101(3) of the Treaty on 
 the Functioning of the EU to categories of vertical 
 agreements and concerted practices (2010/L 102/1). 

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&alljur=alljur&jurcdj=jurcdj&jurtpi=jurtpi&jurtfp=jurtfp&numaff=c-439/09&nomusuel=&docnodecision=docnodecision&allcommjo=allcommjo&affint=affint&affclose=affclose&alldocrec=alldocrec&docdecision=docdecis
http://commeo-law.com/images/stories/Client_Newsletter_-_Pierre_Fabre_-_Advocat_General_March_2011.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:102:0001:0007:EN:PDF
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medicines and contact lenses3). The Court also 
stressed that the need to maintain the 
prestigious image of products was no 
legitimate aim for restricting competition. It 
thereby rejected all arguments which Pierre 
Fabre put forward to justify its de facto ban on 
internet sales in its current distribution terms. 
 
European Commission 
 
Investigation into e-book market  
 
In the beginning of 2011, both, the Office of 
Fair Trading ("OFT")4 and the Commission5, 
launched investigations into whether 
agreements between certain publishers and 
retailers for the sale of e-books breach the 
rules against anti-competitive agreements. The 
investigation is understood to inter alia focus 
on the "agency model" which has evolved as a 
frequently used sales model for e-books as the 
decision on end-customer prices remains with 
the publishers. In contrast to wholesale 
models, retailers act merely as an intermediate 
between publishing houses and end customers 
(e.g. by operating online platforms). The 
question is how the Commission will deal with 
these agreements. Art. 101(1) TFEU is not 
applicable to agreements where the buyer 
resells products at the risk of the supplier. 
According to the Commission's Guidelines on 
Vertical Restraints ("Vertical Guidelines")6

 this 
means that the buyer must neither bear 
contract related nor market-specific risks. 
Finally, the buyer must not bear risks relating 
to other activities undertaken on the same 
product market upon request of the supplier. 
As agency agreements inevitably contain a 
determination of resale prices it is crucial that 
the Commission will come to the conclusion 
that all requirements are indeed met in order to 
avoid an allegation of illegal resale price 
maintenance ("RPM"). 
 
The investigation is particularly interesting as 
the regulatory situation for the sale of e-books 
is quite different in the various EU Member 
States. While some countries such as 
Germany exempt price fixing of books and e-
books from the scope of competition law 
scrutiny, others do not treat e-books differently 
from other products. The Commission is 
understood to closely look into a new French 
law that imposes a requirement to respect 
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 Cases C-322/01 Deutscher Apothekerverband and  
C-108/09 Ker-Optika. 

4
 More information available at the OFT’s website.  

5
 Press release of 2 March 2011.  

6
  European Commission's Guidelines on Vertical   
Restraints (2010/C 103/01). 

price requirements for resale of French books, 
both inside and outside France.7 
 
Germany 
 
FCO’s 2010 guidance letter  
 
In April 2010, the FCO published an (informal) 
guidance letter on resale price maintenance 
(“RPM”) and recommended resale prices 
(“RRP”) in the context of administrative offence 
proceedings against branded goods 
manufacturers, namely of sweets, coffee, pet 
food and retailers for alleged price 
maintenance of end consumer prices.8 The 
background of this guidance paper is to assist 
the leniency applicants in complying with their 
cooperation duties vis-à-vis the FCO. The 
guidance letter, though provided in the context 
of a specific case and sector, received cross-
industrial attention and triggered discussions 
as regards the FCO’s strict handling of RRP 
and information exchange in general. 
Especially the consumer goods industry feels 
disadvantaged and claims to be left in 
uncertainty as to which (established) business 
practices are now in line with competition law.9 
 
In its guidance letter, the FCO, in accordance 
with its decision in CIBA Vision in September 
200910, stresses that RRP is generally 
permissible as long as prices are not enforced 
with pressure. Any contact beyond the mere 
communication of an RRP and its emphasis by 
subsequently and repeatedly addressing the 
RRP and the retailer’s current pricing 
jeopardizes the RRP’s non-binding character. 
A supplier would therefore be allowed to 
contact its retailer again after handing over a 
list with RRP as long as there are no “plus 
factors” (i.e. means of exerting pressure on the 
retailer’s pricing policy) indicating a prohibited 
agreement or concerted practice. The 
guidance letter contains a list of such “plus 
factors” which could render a contact between 
supplier and retailer illegal or at least risky in 
terms of competition law (e.g. systematically 
monitoring the resale prices; imprinting the 
RRP on products or material which is 
displayed in the shop; requesting price 
comparison lists or collected receipts). In this 
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 See e.g. Article on The Bookseller from 5 May 2011. 

8
 WuW 2010, 07/08, p. 786-791 (German version only). 

9
 The FCO also investigated and partly prohibited the 
market information systems of the milk market which 
caused ongoing heated debates between the industry 
and the FCO, see press release of 29 June 2011. 

10
 The FCO imposed fines of €11.5 million on Ciba Vision 

 for inter alia having influenced the resale price of internet 
 retailers in an anticompetitive manner, see press release 
 of 25 September 2009. 

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&alljur=alljur&jurcdj=jurcdj&jurtpi=jurtpi&jurtfp=jurtfp&numaff=C-322/01%20&nomusuel=&docnodecision=docnodecision&allcommjo=allcommjo&affint=affint&affclose=affclose&alldocrec=alldocrec&docdecision=docde
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&alljur=alljur&jurcdj=jurcdj&jurtpi=jurtpi&jurtfp=jurtfp&numaff=C-108/09%20&nomusuel=&docnodecision=docnodecision&allcommjo=allcommjo&affint=affint&affclose=affclose&alldocrec=alldocrec&docdecision=docde
http://www.oft.gov.uk/OFTwork/competition-act-and-cartels/ca98-current/e-books/
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/11/126&format=HTML&aged=1&language=EN&guiLanguage=en
http://ec.europa.eu/competition/antitrust/legislation/guidelines_vertical_en.pdf
http://ec.europa.eu/competition/antitrust/legislation/guidelines_vertical_en.pdf
http://www.thebookseller.com/news/france-faces-battle-over-e-book-pricing-law.html
http://www.bundeskartellamt.de/wDeutsch/download/pdf/Kartell/Kartell11/Fallberichte/B02-118-10-ENDG.pdf
http://www.bundeskartellamt.de/wEnglisch/download/pdf/Presse/090925_Ciba_Vision-E_final.pdf
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context, one needs to bear in mind that under 
German law the mere communication of 
pressure (threats or incentives) is prohibited 
pursuant to Sec. 21(2) German Act Against 
Restraints of Competition. Hence, German law 
is stricter than European competition law by 
capturing unilateral conduct, while European 
law requires an agreement and thus some 
form of express or tacit consent by the retailer 
in order for Art. 101 (1) TFEU to apply. 
 
In its guidance letter, the FCO also expressly 
addresses horizontal consequences to the 
retailers’ pricing behaviour. Without direct 
contact between the competing retailers, 
vertical price maintenance may lead to 
concerted practices between them via the 
supplier as a cornerstone or moderator or vice 
versa (so-called hub and spoke cartel), 
especially if the retailers comply with the price 
recommendations in the belief that their 
competitors are acting in the same way. 
 
FCO’s sector inquiry into food retail  
 
Last month, the FCO launched a sector inquiry 
into the procurement of food and beverages by 
retailers by sending out a first round of 
questionnaires to 21 food retailers and over 
200 manufacturers of food and beverages.11 
The investigation raised strong public interest. 
The FCO will analyse the relations between 
retailers and manufacturers in a sample survey 
with regard to nine product markets showing 
different supplier structures (namely tinned 
vegetables, milk, butter, cold coffee beverages, 
ketchup, frozen pizza, roasted coffee, sparkling 
wine and jam). In a second step, the FCO 
plans to send out questionnaires early next 
year focusing on whether and to what extent 
the four major food retailers in Germany 
(EDEKA, Schwarz Group, ALDI, REWE) enjoy 
purchasing advantages over their competitors. 
It is expected that the FCO will also explicitly 
address issues such as category management 
and hub and spoke scenarios in its inquiry. 
 
France 
 
Opinion on category management 
 
In December 2010, the Autorité was the first 
national competition authority in Europe to 
publish an opinion on the competitive impact of 
category management.12 This was only shortly 
after the reformed Vertical-BER was 
introduced by the Commission in May 2010, 
where category management agreements 
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 Press release of 16 September 2011.   

were, for the first time, expressly addressed in 
the Vertical Guidelines.13  
 
Category management stands for a practice 
where a retailer entrusts a supplier (so called 
“category captain”) to make recommendations 
on the assortment, the placement on the 
shelves and merchandising of products of a 
certain category, including the category 
captain’s own and his competitors’ products as 
well as the retailer’s brands. As expressly 
mentioned in the Vertical Guidelines14, 
category management agreements are 
exempted under the Vertical-BER when both, 
the supplier’s and retailer’s market share does 
not exceed 30%.15 However, due to the 
Commission's express remark that information 
exchange between competitors is not covered 
by the Vertical-BER, such agreements will 
have to be carefully watched already below 
this market share threshold. In this regards, the 
Vertical Guidelines do not contain specific 
guidance. 
 
While the use of category management may 
lead to efficiencies, notably higher consumer 
satisfaction, the Autorité - in line with the 
Commission - identified several risks of this 
practice, especially for the category captain’s 
competitors as the category captain may take 
advantage of his privileged relationship with 
the retailer (upstream foreclosure effects). The 
exchange of information, on which category 
management is based upon, may also facilitate 
collusion between the category captain and his 
competitors or between the retailers if a 
supplier acts as category captain for several 
retailers (hub and spoke scenarios). The 
Autorité therefore calls for a formalisation of 
the partnership, a detailed description of the 
category captain’s tasks and a public 
announcement for applications as category 
captain. Pursuant to the Autorité, a review 
panel is to develop best practices and to 
consider legislative provisions. In these 
suggestions, the Autorité goes further than the 
Commission and its rather unspecific  
guidance on the risks attributed to such 
agreements. 
 
The Autorité's sector inquiry into e-commerce 
 
In July 2011, after having realized the growing 
potential of the online sales sector in France, 
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 Opinion 10-A-25 of 7 December 2010 in relation to 
 category management agreements in the food retail 
 sector (French version only). 
13

  Vertical Guidelines, para 209-213. 
14

 Vertical Guidelines, para 209. 
15

 Art. 3(1) Vertical-BER.  

http://www.bundeskartellamt.de/wDeutsch/download/pdf/Presse/2011/2011-09-16_PM_SU_LEH.pdf
http://www.autoritedelaconcurrence.fr/pdf/avis/10a25.pdf
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the Autorité started to analyse how competition 
works in the e-commerce sector in order to 
detect any malfunctions and to make any 
necessary recommendations to correct them.16 
In its sector inquiry the Autorité will especially 
focus on the impact of online sales on the 
traditional distribution channels and notably on 
prices. The Autorité will also consider whether 
certain online websites have gained such 
market power allowing them to sell products at 
prices which are significantly higher than their 
costs. Another focus is the behaviour of 
manufacturers and distributors in light of the 
challenges of e-commerce (e.g. sales 
strategies encouraging consumers to favour 
traditional distribution). Finally, the Autorité will 
examine whether there is sufficient competition 
at the intermediary levels (such as parcel 
delivery or price comparison services) of the 
marketing chain. 
 
Given the wide experience of the Autorité in 
the sector of e-commerce where it already 
issued numerous decisions17 that inter alia 
influenced the Commission's position on 
internet sales in the Vertical Guidelines, the 
investigation will clearly be noted also by 
authorities in other European Member States.  
 
United Kingdom 
 
Investigations into alleged price fixing 
regarding online sales of hotel rooms 
 
Following a complaint of the discount website 
Skoosh for hotels, the OFT initiated 
investigations into an alleged price fixing cartel 
in the online sales of hotel rooms in September 
2010. Hotels have two possibilities to market 
their rooms: either they sell them directly to a 
customer or they use online booking firms and 
sell any spare capacity through room 
wholesalers. Wholesalers often sell the rooms 
through discount websites such as Skoosh 
which had complained to the OFT that it was 
not free to set its own resale price but was 
rather forced by the hotels to offer rooms at a 
standard fixed price. The OFT's investigation 
therefore focuses on the question whether the 
parties in this sector did indeed agree on fixed 
or minimum resale prices. 
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 Press release of 4 July 2011.  
17 

Conseil de la Concurrence, decisions No. 07-D-07 of 
 8 March 2007 (“sector de la distribution des produits 
 cosmetique et d’hygiene corporelle“); No. 08-D-25 of 
 29 October 2008 („Pierre Fabre Dermo-Cosmetique“); 
 No. 06-D-24 of 24 July 2006 (“Festina“); No. 06-D-28 of 
 5 October 2006 (“Bose, Foacal JM Lab, Triangle“). 

Investigation into certain large supermarkets 
and dairy processors regarding retail pricing 
practices 
 
In August 2011, the OFT imposed penalties 
totalling almost £50 million on four 
supermarkets and five dairy processors for 
exchanging retail-pricing information.18 The 
OFT found that the companies had 
coordinated increases in the prices consumers 
paid for certain dairy products in 2002 and/or 
2003. The coordination was achieved by 
supermarkets indirectly exchanging retail 
pricing intentions with each other via the dairy 
processors (hub and spoke scenario). 
 
Comment 
 
The ongoing activities of the various 
competition authorities within the EU show that 
vertical agreements are being observed 
closely. This applies in particular to all attempts 
to enforce price discipline in the market, be it 
through the establishment of new distribution 
systems, interrelation in hub and spoke 
scenarios or control of a distributor by a ban on 
internet selling. Companies should thus bear in 
mind the following aspects: 
 

 RRP is generally permissible as long as 
retailer's freedom to set prices is not 
interfered with. 

 The distinction of legal RRP and illegal 
RPM requires the examination of a full set 
of facts in order not to overlook any "plus 
factors". 

 RRP is generally permissible as long as 
retailer's freedom to set prices is not 
interfered with. 

 The distinction of legal RRP and illegal 
RPM requires the examination of a full set 
of facts in order not to overlook any "plus 
factors". 

 Ongoing investigations show that an 
industry wide application of certain "plus 
factors" does not indicate their legality. 
Other "plus factors" such as the imprint of 
the RRP on products that have not yet been 
specifically looked into might thus trigger 
attention in the future. 

 Some authorities such as the German FCO 
might have a stricter approach as regards 
RRP and information exchange than the 
Commission - a situation which is not likely 
to change soon. 
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 Press release of 10 August 2011.  

http://www.autoritedelaconcurrence.fr/user/standard.php?id_rub=389&id_article=1654
http://www.autoritedelaconcurrence.fr/pdf/avis/07d07.pdf
http://www.autoritedelaconcurrence.fr/pdf/avis/08d25.pdf
http://www.autoritedelaconcurrence.fr/pdf/avis/06d24.pdf
http://www.autoritedelaconcurrence.fr/pdf/avis/06d28.pdf
http://www.oft.gov.uk/OFTwork/competition-act-and-cartels/ca98-current/dairy-products/#named2
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 Hub and spoke scenarios are high up on 
the agenda of national authorities. 

 Category management agreements, per 
definition requiring the exchange of certain 
information, are a specific area of risk and 
always need to be monitored carefully. 

 In a situation where an agency model is 
chosen to circumvent the prohibition of 
RPM, a careful assessment is required 
whether the Commission's requirement for 
agency agreements outside the scope of 
Art. 101(1) TFEU are indeed met. 

 A general and absolute ban of internet 
sales (also in a selective distribution 
system) is a restriction of competition by 
object and not likely to be justifiable. 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This publication is intended to highlight issues. It is not 
intended to be comprehensive nor to provide legal advice. 
Any liability which might arise from the reliance on the 
information is excluded. 
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