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Leniency applications still protected from disclosu re? 
 
ECJ decision in Pfleiderer AG v. Bundeskartellamt, Case C-360/09 
 
 
Following a request for a preliminary ruling 
from the Local Court of Bonn ("Amtsgericht 
Bonn") the European Court of Justice 
("ECJ") ruled on 14 June 2011 that it is for 
the courts of the Member States to deter-
mine the conditions under which third par-
ties for the purpose of preparing damage 
claims can ask for access to documents 
provided by leniency applicants to competi-
tion authorities. 1 Following this judgement 
it is questionable whether leniency applica-
tions are indeed still protected from disclo-
sure.  
 
Amtsgericht Bonn 
 
In January 2008, the German Federal Cartel 
Office (“Bundeskartellamt”) fined three Euro-
pean manufacturers of decor paper in the 
amount of EUR 62 million for agreements for 
prices and capacity closure. Pfleiderer, a 
manufacturer of engineered wood and lami-
nate flooring which had purchased goods with 
a value in excess of EUR 60 million from the 
manufacturers of decor paper sought full ac-
cess to the file relating to the imposition of 
fines for the preparation for its civil actions for 
damages. After the Bundeskartellamt partly 
rejected that application and restricted access 
to the file to a version from which confidential 
business information, internal documents and 
the leniency application and the evidence pro-
vided by the applicant (point 22 of the 
Bundeskartellamt’s notice on leniency) had 
been removed, Pfleiderer brought an action 
before the Amtsgericht Bonn.  
 
On 3 February 2009 the Amtsgericht Bonn 
delivered a decision by which it ordered the 
Bundeskartellamt to grant Pfleiderer access to 
the file, through its lawyer, in accordance with 
the combined provisions of the Paragraph 
406e(1) of the German Code of Criminal Pro-
cedure and Paragraph 46(1) of the German 

                                                                        
1 ECJ, Pfleiderer AG v. Bundeskartellamt, Case C-

360/09. 

Law on Administrative Offences. The 
Amtsgericht held, Pfleiderer, as an aggrieved 
party had a legitimate interest in obtaining 
access to the documents, since those were to 
be used for the preparation of civil proceedings 
for damages. According to the Amtsgericht, 
access is also to be granted to parts of the file 
which the applicants for leniency voluntarily 
provided to the Bundeskartellamt. In regard to 
confidential business information and internal 
documents of the competition authority, the 
right of access is limited. Following an objec-
tion to that order, the Amtsgericht suspended 
the proceedings and referred the case to the 
ECJ, considering that the intended decision 
could conflict with Articles 11 and 12 of Regu-
lation No 1/2003 that oblige the European 
Commission and the national competition au-
thorities to provide for a mutual exchange of 
information, including confidential information 
for use of evidence in proceedings for the en-
forcement of Art. 101 and 102 TFEU. The 
Amtsgericht acknowledged that there would be 
a risk that the Commission would no longer 
provide the Bundeskartellamt with information 
based on leniency applications and companies 
might be dissuaded from cooperating within 
the framework of the leniency programme.  
 
Opinion of Advocate General Mazák 
 
Advocate General Mazák stressed in his opin-
ion of 16 December 2010 that “in order to pro-
tect both the public and private interests in 
detecting and punishing cartels, it is necessary 
to preserve as much as possible the attractive-
ness of a national competition authority’s leni-
ency programme without unduly restricting a 
civil litigant’s right of access to information.”2 
He acknowledged that “the disclosure to civil 
litigants of the contents of voluntary self-
incriminating statements made by the leniency 
applicants, in the course of a leniency proce-
dure […] could substantially reduce the attrac-

                                                                        

2  Opinion of Advocate General Mazák, Case C-360/09, 
para 42. 



tiveness and thus the effectiveness of a na-
tional competition authority’s leniency pro-
gramme.”3 He therefore considered that ac-
cess to voluntary self-incriminating statements 
made by a leniency applicant should not, in 
principle, be granted. However, injured parties 
should have access to all other pre-existing 
documents submitted by a leniency applicant 
in the course of a leniency procedure which 
would assist those parties in establishing their 
damages claims.4 
 
Judgement of the ECJ 
 
The ECJ refused to take a decision and re-
ferred it to the national courts to determine on 
the basis of their national law the conditions 
under which access to leniency application 
must be permitted or refused by taking into 
account the interests protected by European 
Union law.5 The ECJ stressed that even 
though the guidelines set out by the Commis-
sion may have some effect on the practice of 
the national competition authorities, there are 
no binding regulations under European Union 
law on the subject. On the other hand, it is not 
only settled case-law that any individual has 
the right to claim damages for loss caused to 
him by conduct which is liable to restrict or 
distort competition but the actions for damages 
can also make a significant contribution to the 
maintenance of effective competition.6 Accord-
ing to the ECJ it is therefore necessary to en-
sure that the applicable national rules do not 
operate in such a way as to make it practically 
impossible to obtain such compensation.7 As a 
result it has to be decided on a case-by-case 
basis whether the information provided volun-
tary by the applicant for leniency should be 
disclosed to the claimant for damages.8  
 
While the ECJ understands the arguments of 
the competition authority (deterrent effect on 
leniency applicants if full access is granted), it 
states as the decisive test the necessity to 
ensure that the rules applied by national courts 
do not  
 

"make it practically impossible or ex-
cessively difficult to obtain [...] com-
pensation".  

 
With Germany being a country which in Para-
graph 33(4) ARC followed the EU example in 
Art. 16(1) of Regulation No 1/2003 and made 
                                                                        

3  Opinion of Advocate General Mazák, para 44. 
4  Opinion of Advocate General Mazák, para 47. 
5  Case C-360/09, para 32. 
6  Case C-360/09, para 28; ECJ, Case C-453/99, Courage 

Crehan, para 24 and 26. 
7 Case C-360/09, para 30. 
8 Case C-360/09, pare 31. 

final decisions by competition authorities bind-
ing on national courts the enforcement of com-
pensation claims might be slightly easier than 
in other countries. But by referring to its previ-
ous decisions "Courage and Crehan" the ECJ 
made it clear that in the end it will be  the right 
to claim damages which will be protected, and 
that protection of leniency programmes will 
only be possible if this does not significantly 
affect the right to damages, always in the indi-
vidual case at hand.  
 
Conclusion 
 
The expected clarification with regard to the 
interaction between the national leniency pro-
grammes and the rights of private plaintiffs to 
claim damages for harm suffered as a result of 
cartels has not come forward, but the ECJ has 
given directions. With the case at hand it is 
now up to the Amtsgericht Bonn to decide 
previous reasoning. In preparing such deci-
sion, the Amtsgericht Bonn has to ascertain 
whether it would be "practically impossible or 
excessively difficult" for Pfleiderer to pursue its 
compensation claims without access to the 
leniency documents. If that is not the case it 
has to deny access. The interesting question 
for the future is how much proof the courts will 
require that compensation claims would be 
negatively affected to a significant extent.   
 
 
   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
The publication is intended to highlight issues. It is not 
intended to be comprehensive nor to provide legal advice.  
 
Any liability which might arise from the reliance on the 
information is excluded. 

Commeo LLP  
Rechtsanwälte und Notar 
 
Werfthaus, Speicherstraße 55 
60327 Frankfurt am Main 
Tel. + 49 69 659990-0 
Fax + 49 69 659990-199 
www.commeo-law.com 
 
Dr. Jörg-Martin Schultze,  LL.M.  
joerg-martin.schultze@commeo-law.com 
 

Dr. Dominique S. Wagener,  LL.M. 
dominique.wagener@commeo-law.com 
 

Dr. Stephanie Pautke,  LL.M.  
stephanie.pautke@commeo-law.com 
 

Dr. Johanna Kübler 
johanna.kuebler@commeo-law.com 
 

Isabel Oest,  LL.M. 
isabel.oest@commeo-law.com 
 

Josefa F. Peter,  LL.B./LL.M. 
josefa.peter@commeo-law.com 
 


