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German court finds that “wedding- rebates” requested by 
food retailer EDEKA from its suppliers are not abusive  
 

The Düsseldorf Higher Regional Court provides further guidance on determining the 
dividing line between admissible tough negotiations and the abusive conduct of domi-
nant undertakings  
 
In its judgement of 18 November 2015,1 the 
Düsseldorf Higher Regional Court (“the 
Court”) quashed a decision of the Federal 
Cartel Office (“FCO”) which stated that Ger-
man food retailer EDEKA abused its domi-
nant position by requesting advantageous 
purchase conditions and bonus payments 
from sparkling wine suppliers following the 
acquisition of its smaller rival Plus in 2009. 
The Court concluded that the benefits 
granted by the suppliers were not the result 
of an abusive conduct by EDEKA but merely 
of tough negotiations between the parties 
on equal terms. The Court held that the sup-
pliers had sufficient bargaining power in the 
negotiation process to counter EDEKA’s re-
quests because it was dependent on being 
supplied with the suppliers’ products.  
 

Facts of the Case 
 

Following its takeover of the Plus stores in 2009, 
EDEKA approached over 500 suppliers, de-
manding the retroactive adjustment of purchase 
conditions and payment of bonuses.  
 

The FCO started an investigation into the so-
called “wedding-rebates” demanded by EDEKA. 
Due to the number of products and suppliers in-
volved, the FCO limited its investigation to the 
procurement market for sparkling wine.  
 

On 3 July 2014 the FCO handed down its deci-
sion stating that EDEKA had violated the 
“Anzapfverbot” laid down in Sec. 19 (2) no. 5 
Act against Restraints of Competition (“ARC”)2, 
which prohibits (food) retailers to abuse their 
particularly strong position in the procurement 
market by inducing their suppliers to grant them 
benefits without any objective justification.3  
 

The FCO concluded that EDEKA had crossed 

                                                                        
1  Düsseldorf Higher Regional Court, Judgment of 18 No-

vember 2015, IV – Kart 6/14.  
2 There is no equivalent to the “Anzapfverbot” under Eu-

ropean law.  
3  Federal Cartel Office, Decision of 3 July 2014, B2 – 

58/09. 

the line between “tough negotiations” which are 

admissible under competition law, and inadmis-
sible conditions induced by a powerful retail 
company when requesting from its sparkling 
wine suppliers, amongst others things, the  
 

 application of Plus’ better purchase prices and 
payment terms to the EDEKA Group as a 
whole with retroactive effect; 

 compensation of the amount paid by EDEKA 
in excess of such adjusted purchase prices; 

 payment of a product range expansion bonus. 
 

EDEKA appealed against the FCO’s decision to 
the Court which annulled the contested decision 
in its judgment of 18 November 2015.  
 

The Court did not grant the parties a right to ap-
peal. Therefore, the FCO first has to file a com-
pliant to the Federal Court of Justice against the 
Court’s refusal to grant leave to appeal. Only af-
ter having won such interim dispute the com-
plaint procedure will continue as appellate pro-
ceedings against the judgment and the FCO 
can submit the reasoning for its appeal. The 
FCO has announced to proceed this way.4  
 

Reasoning of the Court  
 

The Court found that EDEKA’s requests to grant 
it better purchase conditions with retroactive ef-
fect, to reimburse the amount paid in excess of 
such adjusted purchase conditions and to pay a 
product range expansion bonus are objectively 
justified and do not violate the “Anzapfverbot”.5 
 

When balancing the parties’ interests in order to 
determine whether a dominant undertaking’s re-
quest to grant it certain benefits is made without 
any objective justification, the Court held that 
the following aspects need to be taken into con-
sideration: first, the dominant undertaking’s rel-
ative market position vis-à-vis its suppliers and, 

4  Federal Cartel Office, Press Release of 21 December 
2015, Bundeskartellamt – Review 2015.  

5  Düsseldorf Higher Regional Court, Judgment of 18 No-
vember 2015, IV – Kart 6/14, para. 83. 

https://www.justiz.nrw.de/nrwe/olgs/duesseldorf/j2015/VI_Kart_6_14_V_Beschluss_20151118.html
http://www.bundeskartellamt.de/SharedDocs/Entscheidung/DE/Entscheidungen/Missbrauchsaufsicht/2014/B2-58-09.pdf?__blob=publicationFile&v=4
http://www.bundeskartellamt.de/SharedDocs/Entscheidung/DE/Entscheidungen/Missbrauchsaufsicht/2014/B2-58-09.pdf?__blob=publicationFile&v=4
http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2015/21_12_2015_Jahresr%C3%BCckblick.html?nn=3591286
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second, whether the benefits requested are 
“performance-based”, i.e. the supplier receives 
something in return for the benefit granted.6  
 

The Court found that - contrary to what the FCO 
had concluded - it does not have any material 
impact on the balancing of interests that EDEKA 
did not offer an appropriate consideration for 
every single benefit requested. The Court 
based its position on two points: the hearing of 
witnesses which to the satisfaction of the Court 
evidenced that the suppliers at the time were in-
terested in EDEKA’s overall payment package 
rather than in an appropriate consideration for 
every single benefit requested;7 and also, the 
view that the absence of an appropriate consid-
eration in return for the benefit requested only 
results in such request being without objective 
justification if the benefit in question results from 
the abuse of a dominant position.8 
 

The Court therefore concluded that EDEKA’s 
relative market position vis-à-vis its suppliers is 
the decisive aspect for determining whether 
EDEKA’s request to grant it the benefits in ques-
tion is objectively justified. The more relative 
market power a dominant undertaking has, the 
Court continued saying, the more likely it is that 
such undertaking abuses its market position by 
forcing its suppliers to grant it benefits because 
they do not have any reasonable possibilities to 
resort to other undertakings.9 
 

The Court found that the evidence presented by 
the FCO does not demonstrate that EDEKA 
abused its alleged dominant position in the pro-
curement market for sparkling wine. On the ba-
sis of its witness hearings the Court concluded 
that EDEKA’s request to grant it the benefits in 
question was objectively justified. EDEKA’s al-
leged dominant position is restrained by its sup-
pliers’ countervailing market power in such way 
that the benefits granted to EDEKA must be 
considered the result of tough negotiations be-
tween the parties on equal terms rather than the 
result of an abusive conduct by EDEKA.10  
 

The Court found that the suppliers’ countervail-
ing market power results from their financial 
strength (i.e. more than EUR 250 million of an-
nual sales in the relevant market) and the fact 
that EDEKA is dependent on being supplied 
with the suppliers’ well-known products. The 
Court further held that the existence of the sup-
pliers’ market power is confirmed by the course 
and the results of the negotiations with EDEKA 
because the suppliers countered some of 
EDEKA’s requests and told the Court that they 
are satisfied with the terms and conditions 
granted to EDEKA.11 
 

                                                                        
6  Ibid, para. 99 et seq. 
7  Ibid, para. 106.  
8  Ibid, para. 100. 
9  Ibid, para. 99. 

Comment 
 

The Court’s decision is noteworthy because it 
provides further guidance on determining the di-
viding line between abusive requests for bene-
fits made by dominant purchasers, as opposed 
to requests which are objectively justified.  
 

First, the Court establishes the principle that 
benefits requested by dominant purchasers 
from its suppliers are objectively justified if the 
suppliers’ relative market power allow them to 
counter such requests. However, the criteria 
provided by the Court for assessing the suppli-
ers’ countervailing market power are (mostly) 
open to various interpretations. As a conse-
quence, an in-depth review of the individual 
case remains a requirement to determine the di-
viding line between admissible tough negotia-
tions and inadmissible abusive behavior.  
 

Second, when assessing whether the benefits 
requested by EDEKA are justified because 
there are “performance-based”, the Court looks 
whether the suppliers made an individual as-
sessment of the requests or looked at the bot-
tom line. As they looked at the bottom line and 
thought that EDEKA’s overall payment package 
justifies the deal the Court seems to consider 
EDEKA’s requests to be “performance-based” 
but refrains from taking a final decision. It re-
mains to be seen whether the concept of bot-
tom-line-justification will be the last word. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This publication is intended to highlight issues. It is not intended to 
be comprehensive nor to provide legal advice. Any liability which 
might arise from the reliance on the information is excluded. 

10 Ibid, para. 108. 
11 Ibid, para 117 et seq. 
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