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Controversy over marketplace bans for distributors of 
branded products in Germany 
 
Recent judgment of Frankfurt Higher Regional Court (re Deuter) dissents with reasoning 
of Federal Cartel Office (re ASICS) 
 
The judicial landscape in Germany is still 
very controversial with regard to the 
assessment of restrictions of online sales 
via third party platforms (i.e. marketplaces 
such as Amazon and eBay).1 The latest 
judgment of the Frankfurt Higher Regional 
Court (“the Court”) of 22 December 20152 is 
noteworthy as it not only overrules the 
decision of the Frankfurt Regional Court3 
but also indirectly rejects the current view of 
the German Federal Cartel Office (“FCO”), 
as last expressed in its decision against 
ASICS, where the authority indicated that 
unlimited marketplace bans are likely to be 
a hardcore restriction unavailable for 
exemption.4 By contrast, the Court con-
sidered it lawful to prevent an authorized 
dealer from selling branded backpacks via 
online marketplaces. Within a selective 
distribution system a manufacturer of 
branded products should be free to 
determine the criteria under which its 
products are sold online. However, the 
Court considered the prohibition to market 
the branded backpacks through online price 
comparison engines unlawful. This 
newsletter will only deal with marketplace 
bans. 
 

Legal Background 
 

The Court and the FCO had to decide in 
different cases on marketplace bans as part of 
selective distribution systems. Under German 
and European competition law suppliers are - 
below market share thresholds of 30% - entitled 

                                                                        
1  See also Commeo Newsletter of 25 September 2014: 

Online restrictions under scrutiny in Germany. 
2  Frankfurt Higher Regional Court, Judgment of 22 

December 2015, 11 U 84/14 (Kart.). 
3  Frankfurt Regional Court, Judgment of 18 June 2014, 

2-3 O 158/13. 
4  FCO, Decision of 26 August 2015, B2-98/11 

(“ASICS”). 
5   ECJ, Judgment of 13 October 2011, C-439/09 (“Pierre 

Fabre”), para. 54; European Commission, Vertical 
Guidelines, para. 56. 

to select dealers based on their commitment to 
apply qualitative and/or quantitative criteria 
when reselling the contract products. 
Companies with higher market shares can still 
use qualitative criteria to select their dealers if 
those criteria do not restrict competition or 
qualify for an individual exemption. 
 
Selection criteria that de facto prohibit online 
sales are considered hardcore restraints, 
generally unavailable for an exemption from the 
cartel prohibition.5 Selection criteria that only 
govern the modalities of online sales might be 
non-restrictive or available for an exemption - 
subject to their overall equivalence with 
corresponding offline sales criteria.6 So far, the 
decision practice of the German appeal courts 
with respect to marketplace bans is 
controversial, with a unifying Supreme Court 
decision missing. Whereas some Higher 
Regional Courts considered the prohibition of 
online sales via marketplaces to be hardcore 
restraints, others found them to be lawful 
qualitative selection criteria.7  
 
The Court had to decide on appeal whether 
Deuter, a manufacturer of high-quality 
functional backpacks, as defendant, was 
allowed to prevent the plaintiff, an authorized 
dealer, from selling the contract products 
through Amazon. In first instance the regional 
court considered the marketplace ban a 
hardcore restraint according to Art. 4 lit. c 
Vertical Block Exemption Regulation (“VBER”) 
not meeting the criteria for a general exemption 

6  See European Commission, Vertical Guidelines, para. 
54. 

7  Prohibition of online sales via third party platforms 
permissible: KG Berlin, Judgment of 19 September 
2013, 2 U 8/09 Kart (provided that a supplier does not 
make an exemption for the offline sale of its products 
in discounters); OLG Karlsruhe, Judgment of 25 
November 2009, 6 U 47/08 Kart; OLG München, 
Judgment of 2 July 2009, U (K) 4842/08. Prohibition of 
online sales via third party platforms void:  LG 
Frankfurt, Judgment of 18 June 2014, 2-03 O 158/13; 
OLG Schleswig, Judgment of 5 June 2014, 16 U Kart 
154/13. 

http://www.commeo-law.com/images/Commeo_Newsletter_FCO_re_adidas_20141008.pdf
http://www.bundeskartellamt.de/SharedDocs/Entscheidung/DE/Entscheidungen/Kartellverbot/2015/B2-98-11.pdf?__blob=publicationFile&v=3
http://curia.europa.eu/juris/liste.jsf?td=ALL&language=de&jur=C,T,F&num=C-439/09
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according to Art. 101 (3) Treaty on the 
Functioning of the EU (“TFEU”). Even though 
the FCO acted as amicus curiae before the 
Court, the Court decided not to refer the case to 
the European Court of Justice (“ECJ”) nor to 
adapt the reasoning of the FCO. 
 
The FCO investigation into the selective 
distribution system of the running shoe 
manufacturer ASICS was initiated by 
complaints of several retailers. The FCO 
concluded that ASICS’ restriction to use price 
comparison engines and ASICS brand names 
for advertising qualified as hardcore restrictions 
according to Art. 4 lit. c VBER and – absent an 
exemption under Art. 101 (3) TFEU – 
constituted an infringement of competition law. 
The FCO also criticized that the authorized 
dealers were prohibited from using online 
marketplaces such as eBay or Amazon. The 
FCO did – in light of the ongoing e-sector inquiry 
of the European Commission8 – not take a 
formal decision on marketplace bans. However, 
it confirmed its reasoning already provided in a 
previous investigation against Adidas,9 and 
reiterated its view that marketplace bans likely 
qualify as hardcore restraints, negatively 
affecting the visibility and in particular the reach 
of small and medium sized distributors.10 
 
Reasoning of the Court  
 
The Court considered Deuter’s prohibition of 
online sales via Amazon a lawful qualitative 
selection criteria within the defendant’s 
selective distribution system. The Court pointed 
out that the defendant was allowed to organize 
its distribution system at its own discretion. He 
was especially not obliged to support the 
competition of smaller and medium sized 
dealers by allowing sales via Amazon.de.11  
 
In the defendant’s selective distribution system, 
Amazon was not an authorized dealer. Hence, 
the Court noted that absent the platform ban the 
defendant would have to accept a dealer with 
whom he neither has a contractual relationship 
nor would he be able to influence the dealer’s 
business conduct. A customer buying products 
through the marketplace Amazon could mistake 
Amazon as its contractual partner and not the 
authorized dealer. Whether Amazon’s re-
putation was considered from the outside as 
positive or negative was held to be irrelevant.12 
 
The Court further pointed out, following the 
decision practice of the European Courts13, that 
                                                                        
8  European Commission, Sector inquiry into e-

commerce. 
9  FCO, Decision of 27 June 2014, B3-137/12 (“Adidas”). 
10  FCO, Decision of 26 August 2015, B2-98/11 (“ASICS”). 
11  Frankfurt Higher Regional Court, Judgment of 22 

December 2015, 11 U 84/14 (Kart.), II 1) a). 
12  Ibid, II 1 a) bb). 

selective distribution systems do not fall within 
the scope of the European cartel prohibition of 
Art. 101 (1) TFEU and Sec. 1 German Act 
Against Restraints of Competition if they fulfill 
the following criteria:  
 

 the nature of the goods necessitates 
selective distribution, 

 the distributors are selected on the 
basis of non-discriminatory and 
qualitative criteria,  

 the selection criteria do not go beyond 
what is necessary.14 

 
The Court found that the aforementioned 
conditions were met by Deuter’s selective 
distribution system. First of all, the products 
necessitated selective distribution even though 
not being luxury products or particularly 
technical in nature. Due to the defendant’s wide 
product range a sound sales advice was 
generally required. In addition, the defendant 
had built up a rather strong product image, 
which signaled a high product quality. This was 
especially important since the backpacks were 
used over a longer time period and their 
practical value became apparent only after a 
while.15  
 
According to the Court, the defendant’s 
qualitative selection criteria did not go beyond 
what was necessary. In the distribution 
agreement, the provisions relating to online 
sales foresaw that a general reference was 
made to the dealer’s brick and mortar store 
including opening hours and a telephone 
number. The customer thus had the opportunity 
to take a look at the product and to obtain 
competent advice. Besides, the dealers were 
required to install a separate online advisory 
tool. The Court made clear that the marketplace 
Amazon.de did not meet those requirements. 
Furthermore, it was impossible to signal a high 
product quality through the market place 
Amazon.de due to the uniform presentation of 
all products on the website.16 
 
Reasoning of the FCO 
 
In the FCO’s view, a per-se marketplace ban 
within a selective distribution system constitutes 
a restriction of (online) sales to end-customer 
and thus a hardcore restraint (Art. 4 lit c 
VBER).17 Even absent a formal decision on the 
matter, the FCO indicated that it was not likely 
to consider a per-se prohibition of online sales 

13  ECJ, Judgment of 25 October 1977, C-26/76 (“Metro I”). 
14  Frankfurt Higher Regional Court, Judgment of 22 

December 2015, 11 U 84/14 (Kart.), II 1) a) bb) (2). 
15  Ibid, II 1) a) bb) (2) (b) (ii). 
16  Ibid, II 1) a) bb) (2) (c) (ii). 
17  FCO, Decision of 26 August 2015, B2-98/11 (“ASICS”) 

para 532.  

http://ec.europa.eu/competition/antitrust/sector_inquiries_e_commerce.html
http://ec.europa.eu/competition/antitrust/sector_inquiries_e_commerce.html
http://www.bundeskartellamt.de/SharedDocs/Entscheidung/DE/Entscheidungen/Kartellverbot/2015/B2-98-11.pdf?__blob=publicationFile&v=3
http://curia.europa.eu/juris/liste.jsf?td=ALL&language=de&jur=C,T,F&num=C-26/76
http://www.bundeskartellamt.de/SharedDocs/Entscheidung/DE/Entscheidungen/Kartellverbot/2015/B2-98-11.pdf?__blob=publicationFile&v=3
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via third party platforms a qualitative selection 
criteria. In the case at hand the market place 
ban would also not qualify for a general 
exemption pursuant to Art. 101 (3) TFEU.18  
 
According to the FCO, it is doubtful whether the 
business model “marketplace” does indeed 
impact the presentation of a product.19 Given 
that authorized dealers could be required to 
install an online shop on the marketplace which 
meets the manufacturers’ requirements related 
to product information and customer advice, a 
proper product presentation could also be 
guaranteed on third party platforms. A per-se 
ban on market places was also not appropriate 
to address the problem of free-riding. The 
requirement of certain sales services was 
likewise not accepted as justification. According 
to the FCO there were more appropriate and 
less restrictive measures than a per-se ban of 
market places to address quality concerns. 
 
The general argument of manufacturers of 
branded products that online sales via 
marketplaces damage their product image was 
not accepted by the FCO. A manufacturer could 
especially not claim that that the investments in 
its brand image should be reimbursed through 
higher resale prices.20 
 
Finally, the FCO raised the question whether 
following the ECJ’s decision Pierre Fabre 21 and 
the general development of third party 
platforms, the VBER and the Vertical Guidelines 
would have to be read differently today. Para 54 
of the Vertical Guidelines explicitly provides for 
the possibility of manufacturers to ban online 
sales via third party marketplaces.22 
 
Comment 
 

The reasoning of the Court and the reasoning of 
the FCO with respect to the prohibition of 
marketplace bans are not reconcilable. In fact, 
the Court made it very clear that it disagrees 
with the view of the FCO not accepting platform 
bans as a qualitative selection criteria, but likely 
considering a per-se marketplace ban a 
hardcore restraint.  
 
According to the FCO, price competition 
remains the relevant parameter for the 
assessment of the competitive effects of 
selection criteria. In addition, the FCO seems to 
follow the view that online sales distribution rely 
on and thus should be able to be primarily 
organized through third party platforms, thereby 
expressly aiming at fostering the com-

                                                                        
18  Ibid, para 613 et seqq. 
19  Ibid, para 578 et seqq. 
20  Ibid, para 591. 
21  ECJ, Judgment of 13 October 2011, C-439/09 (“Pierre 

Fabre”). 

petitiveness of small and medium sized dealers. 
By contrast, the Court emphasizes that for 
many products quality of sales and service as 
well as a certain brand image is of equally high 
importance. The Court quite rightly pointed to 
the fact that with regards to platform bans 
competition law does not give room for 
protecting small and medium sized dealers, but 
competition as such. The manufacturer can also 
not be forced to indirectly accept Amazon as a 
dealer with whom he has no contractual 
relationship. 
 
For brand owners in Germany, the decision of 
the Court provides a long awaited silver lining 
on the horizon – as it highlights the deficiencies 
of the current reasoning of the FCO. It is to be 
hoped that the Court’s decision will thus 
influence the debate beyond its arguably limited 
reach until there will either be a unifying 
decision of the German Supreme Court or the 
European Commission’s sector inquiry into e-
commerce will bring further clarity. 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
This publication is intended to highlight issues. It is not intended to 
be comprehensive nor to provide legal advice. Any liability which 
might arise from the reliance on the information is excluded. 

22  European Commission, Vertical Guidelines, para 54, 
last sentence: “For instance, where the distributor’s 
website is hosted by a third party platform, the supplier 
may require that customers do not visit the distributor’s 
website through a site carrying the name or logo of the 
third party platform.” 
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