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Intel judgment by the ECJ: new assessment of rebate 
schemes or just a different scope of judicial revie w? 
 
In its recent Intel judgment the European Court of Justice referred the decision on the 
illegality of alleged exclusivity and loyalty rebates back to the General Court. It thereby 
significantly broadened the scope of judicial review for such rebates without, however, 
yet deciding on their substantive compliance with Art. 102 TFEU in the specific case at 
hand. 
 
On 6 September 2017 the European Court of 
Justice („ECJ“) has set aside the Intel 
judgment of the European General Court 
(“GC”) 1 and requested the GC to assess the 
case again. In its judgement of 2014, the GC 
had upheld a record fine on Intel imposed 
by the European Commission (“EC”) in 2009 
for abusive exclusivity and loyalty rebates. 2 
Even though this judgment is now annulled, 
the ECJ itself did not decide on whether the 
granted rebates were indeed abusive in the 
case at hand, but referred this decision back 
to the GC. In its judgement it ordered the GC 
to take into account all factors analysed by 
the EC in its decision, with the consequence 
that also the actual effects of these rebates 
on competition in the market have to be 
assessed, including whether these rebates 
indeed hindered “as efficient competitors” 
to Intel. It is to be expected that the re-
adopted judgment by the GC will shed more 
light on the substantive assessment of re-
bate schemes. For now, the ECJ has made 
clear that all arguments on which the EC 
decisions were based are subject to legal 
review, irrespective of whether they were 
auxiliary in nature or not. 
 
Background 
 
Intel, a global player in the field of design, de-
velopment, manufacturing and marketing of 
central processing units (CPUs), chipsets and 
components thereof, was fined by the EC in 
2009 and obliged to pay EUR 1.06 billion for 
abusing its dominant market position by grant-
ing exclusivity and loyalty rebates to various 
original equipment manufacturers and one 
retailer of electronic devices under the condi-
tion that they obtain all or most of their demand 
for x86 CPUs from Intel.3 
                                                                        

1  GC, Judgment of 12 June 2014, T-286/09 (“Intel”). 
2  EC, Decision of 13 May 2009, COMP/37.990 (“Intel”). 
3  For details, see ECJ, Judgment of 6 September 2017, 

C-413/14 P (“Intel”), para. 6 et seqq. 

 
In 2014, the GC upheld the fine imposed on 
Intel by confirming the analysis carried out by 
the EC that the rebates granted by Intel were 
capable of restricting competition by their very 
nature.4 However, even though the EC deci-
sion was based on this formalistic approach, 
nonetheless the EC also applied a so-called 
“as efficient competitor”-test (“AEC”) – an ef-
fects based analysis of foreclosure effects – to 
support the alleged breach of Art. 102 Treaty 
on the Functioning of the European Union 
(“TFEU”). 
 
According to a Communication from the EC 
(“Guidance Paper”), the AEC-test is an eco-
nomic tool for pricing analyses to determine if a 
certain conduct of a dominant undertaking 
could lead to foreclosure effects to the detri-
ment of competitors which are “as efficient” as 
the dominant undertaking.5 If It can be demon-
strated that “as efficient” competitors are likely 
to be excluded from the market by a certain 
conduct, a violation of Art. 102 TFEU is pre-
sumed. 
 
Despite the (auxiliary) application of the AEC-
test by the EC, the GC in its 2014 judgment 
neither reviewed the application of this test nor 
the arguments introduced by Intel in this con-
text. According to the GC, the judicial review of 
the AEC-test was not necessary as it was al-
ready proven by the EC that the rebates grant-
ed by Intel were abusive by their very nature in 
terms of Art. 102 TFEU.6 
 
 

                                                                        

4  ECJ, ibid., para. 142. 
5  See Communication from the Commission – Guidance 

on the Commission´s enforcement priorities in applying 
Article 82 of the EC Treaty to abusive exclusionary 
conduct by dominant undertakings, OJ 2009 C 45/02, 
para. 23 et seqq., for the framework of the AEC. 

6  ECJ, Judgment of 6 September 2017, C-413/14 P  
(“Intel”), para. 145 et seq. 
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Annulment by the ECJ 
 
The ECJ now took the opposite view as re-
gards the scope of judicial review required by 
the GC: As the EC carried out an in-depth 
examination on the basis of the AEC-test to 
measure the effects of the rebates granted by 
Intel, the ECJ considered the AEC-test to have 
played an important role for the reasoning of 
the decision adopted by the EC. Therefore, the 
ECJ held that also the GC was required to 
examine, in light of the arguments put forward 
by Intel, the factual and economic evidence 
presented.7  
 
By way of referral the ECJ now stated that 
 

“case-law must be further clarified in the 
case where the undertaking concerned 
submits … evidence … that its conduct 
was not capable of restricting competition 
and, in particular, of producing the alleged 
foreclosure effects.” 8 

 
This rather vague wording leaves plenty of 
room for speculation how the GC will eventual-
ly decide on the application of the AEC-test by 
the EC in its re-adopted judgment. The ECJ, 
however, already emphasized that Art. 102 
TFEU aims not at protecting competitors of 
dominant undertakings which are less effi-
cient.9 The question remains if this could lead 
to a stricter judicial review of economic evi-
dence by the courts. Traditionally, the EC en-
joys a wide discretion in its assessment of 
complex economic issues, which are judicially 
reviewed only with regard to manifest errors.10 
 
Assessment of rebate schemes – quo vadis?  
 
The case-law on rebate schemes under Art. 102 
TFEU is just as complex as it is controversial.  
 
In its latest decision Post Danmark II,11 the ECJ 
established a seemingly straight forward ap-
proach in categorizing rebates. Loyalty rebates 
which tend to prevent customers from obtaining 
all or most of their requirements from competitors 
are in principle in violation of Art. 102 TFEU 
(“category one”). In contrast, quantity rebates 
which are solely linked to the volume of purchas-
es are in principle legal (“category two”). Other 
kinds of rebates that may have fidelity-building 
effects have to be reviewed in detail taking into 
account all facts and circumstances at hand 

                                                                        

7  ECJ, ibid., para. 144, 149. 
8  ECJ, ibid., para. 138. 
9  ECJ, ibid., para. 133 et seq. 
10  See ECJ, Judgment of 8 December 2011, C-389/10 P 

(“KME”), para 121; GC, Judgment of 17 September 
2007, T-201/04 (“Microsoft”), para 85 et seqq. 

11  ECJ, Judgment of 6 October 2015, C-23/14 (“Post 
Danmark II”). 

(“category three”).12 With respect to category one 
cases the ECJ now clarifies that in situations 
where the undertaking concerned during the ad-
ministrative procedure submits supporting evi-
dence that its conduct was not capable of restrict-
ing competition, the EC has to analyse and as-
sess such evidence – which in fact it did in the 
present case. Obviously this is and must be sub-
ject to judicial review.  
 
In contrast to the decision practice by the Courts, 
the EC has already in 2009 started to move away 
from the simple categorization of rebates by in-
troducing an effects-based approach as reflected 
in its Guidance Paper.13 
 
The fact that the decision practice of the Europe-
an Courts and the enforcement practice of the 
EC in essence followed different assessment 
principles was source to many uncertainties 
when applying rebate schemes in practice.  
 
From a practical perspective, the ECJ judgement 
thus marks a long overdue decision to ensure 
that the approach applied by the EC in assessing 
exclusionary conduct and rebate schemes and 
the review of such practices by the European 
Courts will finally get more aligned. 
 
It is important to note that with its Intel decision, 
the ECJ did not question the approach of the EC. 
However, the ECJ did not yet decide on whether 
the EC’s assessment on which it based its deci-
sion to fine Intel was in fact correct. In its judg-
ment the ECJ so far merely ordered the GC to 
abandon its simplistic review of the EC decision 
in lieu of a full analysis of all factors on which it 
was based. The ECJ took this decision even 
though the EC itself only used its own effects 
based analysis as an auxiliary route to confirm 
the abusive practices of Intel, bearing in mind 
that the previous case law would have allowed 
the EC to assume illegality right away.  
 
Time will tell if the Intel judgment will be a land-
mark decision, as anticipated by a few commen-
tators, or merely a reminder for the GC (and indi-
rectly for the EC) that all arguments the EC puts 
forward in its decisions are to be judicially re-
viewed by the judges in court proceedings. 
 
 
 
 
 
 
 
 
                                                                        

12  See ECJ, ibid., para. 27 et seqq. 
13  See Communication from the Commission – Guidance 

on the Commission´s enforcement priorities in applying 
Article 82 of the EC Treaty to abusive exclusionary 
conduct by dominant undertakings, OJ 2009 C 45/02, 
para. 23 et seqq., for the framework of the AEC. 
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This publication is intended to highlight issues. It is not intended to  
be comprehensive nor to provide legal advice. Any liability which 
might arise from the reliance on the information is excluded. 
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