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Domestic Effects in German Merger Control 
 

The German Federal Office has published new guidelines on the scope of German 
merger control in foreign-to-foreign mergers 
 
Amongst other requirements, a concentra-
tion is only subject to German merger con-
trol if it has an effect within Germany. The 
domestic effects test is often critical in for-
eign-to-foreign mergers, i.e. transactions 
between companies based abroad, in par-
ticular in joint venture scenarios with busi-
ness scope outside of Germany. On 30 Sep-
tember 2014, the German Federal Cartel 
Office (“FCO”) has published new guide-
lines on domestic effects in merger control 
(the “Guidelines”)1 which aim to facilitate 
the assessment of the filing requirement in 
these cases. 
 

Background 
 
Pursuant to the German Act against Restraints 
of Competition (“ARC”), transactions qualifying 
as concentration within the meaning of Section 
37 ARC2 are subject to German merger control 
if in the last completed business year: 

(i) the combined aggregate worldwide turno-
ver of all the undertakings concerned ex-
ceeded EUR 500 million, 

(ii) the domestic turnover of at least one un-
dertaking concerned exceeded EUR 25 
million, and  

(iii) that of another undertaking concerned 
exceeded EUR 5 million. 

 
Additionally, German merger control law re-
quires that the concentration has effects within 
Germany (Sec. 130 (2) ARC). This means that 
even if the turnover thresholds are exceeded, 
the merger filing requirement in Germany is not 
necessarily triggered if the transaction has no 
effect in Germany.  
 
The new Guidelines replace the FCO`s previ-
ous guidance on domestic effects published 
some 15 years ago, prior to the introduction of 
the second domestic turnover threshold, which 
considerably facilitated the application of the 

                                                                        
1
 The English version can be downloaded here. 

2
 I.e. the acquisition of (i) all or a substantial part of the 
assets of a different undertaking, (ii) control, (iii) 25% or 
50% of the capital or voting rights, (iv) competitively sig-
nificant influence on another undertaking. 

domestic effects test by requiring at least two 
parties to the concentration to achieve turnover 
in Germany. However, in cases where three 
parties are involved, i.e. joint venture scenari-
os, the issue of domestic effects can be com-
plex. 
 
Domestic Effects 
 
Pursuant to the Guidelines, domestic effects 
within the meaning of Sec. 130 (2) ARC exist 
where a concentration is likely to influence the 
conditions for competition in markets that cover 
part of or the entire territory of Germany. 
Moreover, the potential influence on market 
conditions must reach a certain minimum in-
tensity.3 
 
The Guidelines identify two clear-cut scenarios 
where the domestic effects test is always met: 

- Transactions involving only two parties 
(acquirer and target) have sufficient domes-
tic effects in case the turnover thresholds 
are met. 

- Transactions involving more than two par-
ties (i.e. joint ventures) have sufficient do-
mestic effects in case the joint venture 
achieved a domestic turnover exceeding 
EUR 5 million in the last completed busi-
ness year. 

 
In case the joint venture achieved turnover 
below EUR 5 million in Germany (and the turn-
over thresholds are solely met by its jointly 
controlling parent companies), domestic effects 
can be clearly ruled out if 

(i) the joint venture is not active  actually or 

potentially  on a relevant market in Ger-
many4, AND 

(ii) the parent companies do not compete 
(nor are potential competitors) on any 
product market in Germany on which the 
joint venture is active abroad or on do-
mestic markets upstream or downstream 
to the joint venture’s economic activities5. 

                                                                        
3
 Guidelines, para. 8, 9: “appreciable effect” 

4
 Guidelines, para. 15. 

5
 Guidelines, para. 16 on the so called “spill-over effects”. 

http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Merkblaetter/Leaflet%20-%20Guidance%20document%20domestic%20effects%202014.pdf?__blob=publicationFile&v=2
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Case-by-Case Assessment for Joint Ventures 
 
For all other case scenarios it will depend on 
the circumstances of each individual case 
whether the domestic effects test is met.  
 
In a first step, it has to be examined whether 
the joint venture’s activities on a market in 
Germany are only marginal. In this context, the 
joint venture’s market share on any market that 
covers part of or the entire territory of Germany 
is a relevant factor. If the market share ex-
ceeds the threshold of 5%, the FCO deems the 
concentration to have domestic effects. In case 
of newly established joint ventures, the pro-
jected sales and market position in Germany 
during the first three to five years are used as 
benchmark.6 
 
If the joint venture’s market share is below 5% 
(and its German turnover below EUR 5 mil-
lion), its German activities are not automatical-
ly deemed as marginal. Rather, additional indi-
cations may still trigger the filing requirement, 
e.g. the transfer of resources to the joint ven-
ture (IP rights, know-how etc.) that are the 
basis for a market position that is more signifi-
cant than reflected by its actual turnover or 
market shares.7 
 
If, in fact, the joint venture’s activities are to be 
regarded as marginal, the domestic effects test 
can still be met due to potential spillover ef-
fects between or among the parent companies. 
This is the case if at least two parent compa-
nies are actual or potential competitors on the 
same domestic market on which the joint ven-
ture is active abroad (and/or domestically).8 
However, where the parent companies’ com-
bined market share on these markets is below 
20%, potential spillover effects are not suffi-
cient to fulfill the requirements of the domestic 
effects test. 
 
The new Guidelines include a flowchart illus-
trating the above outlined concept of the do-
mestic effects test. The FCO flowchart is at-
tached to this newsletter. 
 
Comment 
 
The evaluation of a concentration’s domestic 
effects can in some cases raise more complex 
questions than its actual material assessment. 
The Guidelines provide clear guidance only 
with respect to clear-cut cases, while the re-
mainder of foreign-to-foreign transactions, in 
particular the creation of joint ventures with 

                                                                        
6
 E.g. as set out in the company’s business and financial 
plan, see Guidelines, para. 19. 

7
 Guidelines, para. 18. 

8
 Including upstream and downstream markets, see 
Guidelines, para. 20 et seq. 

limited activities in Germany, are subject to a 
case-by-case assessment. Nevertheless, the 
Guidelines are an improvement of the situation 
to that there will be more cases in which do-
mestic effects can be ruled out than in the 
past. 
 
If it is obvious that the concentration does not 
give rise to competitive concerns it can be 
preferable to obtain legal certainty by simply 
notifying the transaction. In these cases the 
FCO usually adopts a pragmatic approach by 
leaving open the question of domestic effects. 
In this context, the Guidelines highlight the 
FCO’s practice of not making the clearance of 
straight-forward foreign-to-foreign mergers 
conditional upon completeness of the submit-
ted notification if the parties are able to 
demonstrate that they are either hindered by 
foreign law or other circumstances to provide a 
complete set of information. This means that 
the already limited information required for a 
merger control notification in Germany is fur-
ther reduced in case the submitted information 
clearly prove the unproblematic nature of the 
concentration. 
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Foreign-to-foreign mergers and domestic effects according to Section 130(2) GWB 

Does the concentration (according to Sec. 37 
GWB) exceed the turnover thresholds (under 
Sec. 35 GWB)? (para. 1) 

No NO obligation to notify to BKartA. 
(Question of domestic effects can be 
left open.) 

Yes 

Are more than two companies involved in 
the concentration? (para. 12 et seq., 15) 

No Concentration has appreciable 
domestic effects and has to be 
notified to BKartA. 

Is the joint venture active in Germany or on a 
market that covers part of or the entire 
territory of Germany (domestic market), or is 
it a potential competitor on such a market? 
(para. 12 et seq.) 
In the case of a newly established joint 
venture are there plans for it to become 
active on a domestic market? (para. 15) 

Yes 
Does the joint venture achieve net 
sales of more than €5 million in 
Germany? (para. 13) 
In the case of a newly established 
joint venture, are net sales of more 
than €5 million expected during its 
first three to five years of operation? 
(para. 19) 

Yes 
Concentration has 
appreciable domestic 
effects and has to be 
notified to BKartA . 

No No 

Are any two parent companies 

(i) actual or potential competitors on the 
joint venture’s product market? (para. 16) 
OR 
(ii) actual competitors on a market that is 
upstream or downstream of the joint 
venture’s product market (para. 16) 

(In both alternatives the parent companies’ 
activities relate to a market that covers part 
of or the entire territory of Germany.) 

Yes 
Are the joint venture’s activities on 
domestic markets (i.e. markets that 
cover part of or the entire territory 
of Germany) only marginal?  
Relevant factors: 
- joint venture’s market share < 5% 
(para. 18) 
- No indications for a market 
position of the joint venture that is 
more important than its market 
share would suggest, in particular, 
no transfer of significant resources, 
such as IP-rights and know-how that 
would be the basis for such a market 
position (para. 18) 

No 
Concentration has 
appreciable domestic 
effects and has to be 
notified to BKartA. 

Yes 
No 

Does the parent companies’ combined 
market share exceed 20%? (para. 21) 

No Concentration has NO appreciable 
domestic effects and does not have 
to be notified to BKartA. 

Concentration has appreciable domestic 

effects and has to be notified to BKartA. 

Source: Federal Cartel Office

Yes 

Yes 
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