
 

 

 

 

 

 

 
 
 
 
Newsletter, 10 February 2012 
 

Competition policy as a means to restore global economy? 
 
Increased antitrust enforcement in the financial and banking industries by competition 
authorities around the world 
 
 
During this time of economic disarray  
competition policy plays a crucial role in 
restoring fiscal stability by ensuring coher-
ence and transparency. Since the begin-
ning of the financial crisis, the Directorate-
General for Competition of the European 
Commission (“Commission”) made full use 
of its competencies in all three areas of 
competition law: Since 2008, the authority 
rescued and restructured numerous finan-
cial institutions with state aid schemes.
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Parallel to national competition authorities 
the Commission opened several antitrust 
investigations into capital and payment 
markets where restrictions of competition 
became apparent during the crisis. Last 
week, the Commission prohibited the pro-
posed merger between Deutsche Börse and 
NYSE Euronext. The authority found that 
the merger would have resulted in a quasi-
monopoly in the area of European financial 
derivatives traded globally on exchanges.
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The Commission’s current activities are 
highlighted in the following. 
 
Finance: Capital Markets 
 
Competition rules apply to capital markets in 
the same way as to any other industrial or 
services sector.

3
 In the wholesale financial 

markets, the Commission already intervened 
against Standard & Poor’s and Thompson 
Reuters in order to end abuses with regard to 
the licensing of proprietary data standards. In 
response, S&P offered commitments to the 
Commission to abolish the licensing fees for 
the use of its US International Securities Identi-
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offered to allow customers to license its real-
time datafeeds (RICs) and to use them for 
retrieving data from other providers.

5
 Right 

now, the Commission’s focus is on credit de-
fault swaps (“CDS”) and international borrow-
ing reference rates: 
 
Credit Default Swaps 
 
Following investigations in the US, the Com-
mission has initiated two antitrust investiga-
tions into the markets for CDS clearing and 
CDS trade data in April 2011.

6
 During the fi-

nancial crisis, the lack of transparency on the 
market for derivatives and speculative financial 
instruments traded over the counter (OTC) had 
become apparent. The Commission currently 
examines whether 16 investment banks and 
Markit, the leading financial information provid-
er concerning CDS, have colluded and/or 
abused a dominant position in order to control 
the information on CDS. The second investiga-
tion concerns nine of the 16 banks involved in 
the Markit investigation and ICE Clear Europe, 
the leading clearing house for CDS. The 
Commission investigates whether preferential 
tariffs granted by ICE to the bank dealers fore-
close the market for competitors. 
 
Reference Rates 
 
International reference rates at which banks 
lend money to each other are currently under 
scrutiny by competition authorities around the 
world. Following investigations in the US and in 
the UK as regards the LIBOR (London 
Interbank Offered Rate) and in Japan as 
regards the TIBOR (Tokyo Interbank Offered 
Rate), the Commission inspected the premises 
of several banks that set the EURIBOR 
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(European Interbank Offered Rate)
7
. Last 

week, the Swiss authority joined the authorities 
with a further probe concerning LIBOR and 
TIBOR. The authorities suspect collusion 
between the banks and collective manipulation 
of the rates. 
 
Banking: Payment Market 
 
At the European Competition Forum on 2 
February 2012, EU Commission’s President 
Barroso stressed that Europe’s future growth 
depended on a rules-based and integrated 
Single Market, Europe's greatest asset (“crown 
jewel”) in a globalised world.8 However, the 
Commission’s current activities in the payment 
market have revealed that - for reasons that 
are inherent in the system - full integration and 
the creation of a true Single Market has not 
materialized yet. 
 
The payment markets include a wide range of 
services, such as interbank payment systems, 
corporate and retail payments and payment 
cards. Competitors commonly participate in co-
operative arrangements in this sector, which 
give rise to competition concerns. On 11 
January 2012, the Commission published a 
Green Paper

9
 aiming at identifying the 

obstacles that potentially prevent European 
integration in the card, internet and mobile 
payment markets and the realization of the 
Single Euro Payment Area (SEPA). The SEPA 
initiative is based on the aim that there shall be 
no distinction between cross-border and 
domestic electronic retail payments within the 
EU. In contrast to cash payments, which have 
been integrated with the introduction of the 
Euro, there are no competitive non-cash cross-
border payment systems established yet.
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Multilateral Interchange Fees  

 
The Commission focuses on the payment card 
market which is characterized by its 
fragmentation along national borders. There 
are a small number of national schemes, which 
are often not accepted outside the respective 
country of origin, and two international players, 
MasterCard and VISA. The current business 
model is dominated by so called Multilateral 
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 So far, the Commission has regulated interchange 
 fees for direct debit under SEPA, Reg. (EC) No. 
 924/2009. 

Interchange Fees (“MIFs”) agreed between 
payment service providers. They are charged 
by a cardholder's bank (issuing bank) to a 
merchant's bank (acquiring bank) for each 
sales transaction with a payment card. MIFs 
have, as Almunia put it, a “perverse effect”

11
: 

On the one hand, card schemes compete for 
issuing banks by offering higher interchange 
fees; acquiring banks charge these fees to 
retailers who cannot refuse for fear of losing 
customers. On the other hand, banks and 
payment card schemes create incentives for  
consumers to use the high-fee cards who are 
not aware of the true costs of payment. This 
leads to competition for higher prices (inverse 
competition) which is obviously not in the 
interest of the consumers and the market as a 
whole.
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 The high profitability of this model for 

banks hinders innovative payment methods as 
cheaper cards cannot provide banks with the 
same level of revenue. The Commission is 
also concerned that the present interchange 
fee model has a negative spill-over effect on 
non-card payment instruments to come. 
 
Besides the lack of competition between card 
schemes and issuing banks, the Commission 
also complains about the lack of competition 
between the acquiring banks as retailers can-
not benefit from the lower fees that they may 
find in other EU countries because they cannot 
use the services of an acquirer established 
abroad. However, efficiencies and cross-
border competition could be achieved if com-
panies were able to appoint one single ac-
quirer for all their transactions across Europe. 
 
MIFs have already been looked at by 
competition authorities for some time. In 
certain non-EU countries, they have been 
addressed by regulation.

13
 In Europe, the 

Commission and national competition 
authorities of the EU have adopted several 
decisions.

14
 The Commission has accepted 

undertakings by MasterCard
15

 and VISA 
Europe

16
 to reduce their MIFs for cross-border 

payment card transactions with consumer debit 
and credit cards respectively. The Commission 
found that the fees violated Art. 101 TFEU in 
that they restricted competition between 
acquiring banks and inflated the cost of card 
acceptance by retailers without leading to 
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proven efficiencies under Art. 101(3) TFEU.
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However, in many member states interbank 
fees are still considerably higher than the 
levels agreed by MasterCard and VISA for 
cross-border transactions and their levels vary 
widely from country to country. 
 
The German Federal Cartel Office (“FCO”) is 
one of the national authorities investigating into 
domestic interbank fees.

18
 The FCO has 

opened administrative proceedings against the 
German banking industry (DK) which has 
agreed on uniform electronic cash merchant 
fees to be paid by the merchant to each card-
issuing bank for providing the payment 
guarantee for successfully completed 
transactions.

19
 The FCO is also analyzing 

restrictive elements of the electronic cash 
agreement such as the prohibition for the 
merchants to pass on the fees to consumers. 
Since 2010, interbank fees for withdrawals 
from cash machines are also under scrutiny. 
Following pressure from the FCO, the fees 
have been reduced and made more 
transparent, however not to the satisfaction of 
the FCO’s president Mundt who has 
threatened the industry to initiate price abuse 
proceedings if especially the public sector and 
cooperative banking groups will not further 
reduce their fees for withdrawals from “foreign” 
customers.
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e-payment 
 
In September 2011, the Commission opened 
an investigation into the standardization 
process for payments over the internet (“e-
payments”) undertaken by the European 
Payment Council. The Commission examines 
in particular whether the process of developing 
pan-European standards excludes new 
entrants and payment providers who are not 
controlled by a bank. If proven, such behavior 
would violate EU antitrust rules as 
standardisation agreements are only exempted 
under Art. 101(3) TFEU if the standard setting 
process is fair, non-discriminatory and open to 
all players.

21
 Commissioner Almunia has 

stressed that the existence of a “cooperative 
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space as opposed to a competitive space” was 
not acceptable for the Commission. 
 
The above implies that a true Single Market for 
(card) payments has not materialized by its 
own means. Almunia has announced a 
comprehensive approach with a mix of 
competition enforcement, self regulation and 
regulation. 
 
Comment 
 
Historically, with the exception of merger 
control, competition law has not played a major 
role in the banking and financial industries. 
This has radically changed with the global 
financial crisis. The increased antitrust scrutiny 
will present significant challenges to the 
industries since the current investigations, 
such as in the payment markets, question 
fundamental structures which so far have been 
taken for granted. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
This publication is intended to highlight issues. It is not 
intended to be comprehensive nor to provide legal advice. 
Any liability which might arise from the reliance on the 
information is excluded. 
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