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Separate assessment of certain transactions under      
German merger control and general competition law 
 
Case Agronovita: German Federal Cartel Office clears joint venture under merger 
control, but opens examination proceedings under general competition law  
 
 
In contrast to EU law, concentrations in 
form of joint ventures or minority share-
holdings may not only be subject to merger 
control under German law, but also to sep-
arate examination under Sec. 1 of the Act 
against Restraints of Competition (“ARC”) 
which prohibits agreements restricting 
competition. The recent Case Summary of 
the Federal Cartel Office (“FCO”) on the 
Agronovita project 1 presents a good exam-
ple to explain the key principles of the rela-
tionship between German merger control 
and general competition law for such con-
centrations. 
 
Facts of the case 
 
Following an in-depth examination under mer-
ger control rules, the FCO cleared the launch 
of the joint venture Agronovita GmbH by Hans-
Willi Böhmer GmbH & Co. KG and Krohn Hold-
ing GmbH.2 Agronovita is supposed to coordi-
nate the supply of potatoes and onions to food 
retailer REWE on behalf of Böhmer and Krohn. 
The two companies are market leaders on the 
German market for the supply of potatoes and 
onions to food retailers and other bulk buyers 
and between them have a nationwide network 
of processing facilities. The FCO’s investiga-
tion revealed that most buyers of potatoes and 
onions also consider regional suppliers in addi-
tion to Böhmer and Krohn. The FCO did there-
fore not expect the establishment of Agronovita 
to create a dominant position and cleared the 
joint venture. 
 
Despite the clearance under merger control, 
the cooperation’s approval is still subject to 
scrutiny under general competition law. 
Agronovita will not perform all functions of an 
autonomous economic entity. The parent com-
                                                                        
1  FCO, Case Summary of 15/5/2012, file no. B2 - 15/12. 
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  FCO, press release of 9/5/2012 (in English). 

panies will remain active in the same market 
as the joint venture. The FCO is concerned 
that the strategic pooling of important distribu-
tion activities in Agronovita could lead to fur-
ther coordination on pricing and product range 
strategies by the parent companies. The FCO 
therefore opened examination proceedings 
pursuant to Sec. 1 ARC, Art. 101 Treaty on the 
Functioning of the EU (“TFEU”) respectively. 
Having obtained the clearance under merger 
control, Böhmer and Krohn are free to put the 
joint venture into effect, however bearing the 
risk that the FCO may ultimately prohibit the 
cooperation under general competition law. 
 
Application of Sec. 1 ARC, Art. 101 TFEU to 
concentrations 
 
German competition law does not “privilege” 
concentrations: The fact that a concentration 
within the meaning of Sec. 37 (1) ARC has 
been approved by the FCO under merger con-
trol rules does not affect the FCO’s discretion 
to open proceedings pursuant to Sec. 1 ARC, 
Art. 101 TFEU3. Merger control and general 
competition law are complementary in nature: 
while the former assesses market structures, 
the latter assesses market behaviour. Howev-
er, concentrations can be affected by double 
control in case of notifiable concentrations 
where two or more companies being active on 
the same relevant market “cooperate” by way 
of minority shareholdings or joint ventures 
without forming a new economic entity. 
 
Joint ventures and minority shareholdings 
 
Whether a joint venture restricts competition 
and may therefore be assessed under Sec. 1 
ARC, Art. 101 TFEU depends on its corporate 
structure: A joint venture is of a concentrative 
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nature if it performs on a lasting basis all the 
functions of an autonomous economic entity 
and if the parent companies are withdrawing 
predominantly or completely from the market in 
question. Such joint ventures remove the risk 
of coordination between the parent companies 
and are therefore neutral in terms of competi-
tion law. Cooperative joint ventures on the 
other hand provide a basis for anti-competitive 
cooperation between the parents since they 
remain active in the same market as the joint 
venture which does not perform all functions of 
an autonomous economic entity.4 Whether 
cooperative joint ventures, such as Agronovita, 
restrict competition, needs to be assessed 
case by case.5 
 
The same applies in case of minority share-
holdings. Although the acquisition of an inter-
est in a competitor does not in itself constitute 
a conduct infringing Sec. 1 ARC, such an ac-
quisition always entails the risk of anti-
competitive information exchange and may 
under certain circumstances allow one of the 
companies to influence the commercial behav-
iour of the other so as to restrict competition on 
the relevant market.6 
 
Practical implications  
 
The assessment of a concentration under gen-
eral competition law has several negative im-
plications arising from differing procedural and 
substantive rules: While there is a threshold for 
intervention in merger control - a concentration 
will only be prohibited if it leads to market dom-
inance - there is none for assessments under 
general competition law. Sec. 1 ARC, Art. 101 
(1) TFEU generally prohibits any restriction of 
competition as long as it has an appreciable 
effect and is not exempted pursuant to Sec. 2 
(1) ARC, Art. 101 (3) TFEU. In contrast to 
merger control, there are no time limits for the 
FCO to initiate and conclude its assessment 
under Sec. 1 ARC. Even though the parties are 
free to implement their concentration following 
the approval under merger control, they bear 
the risk of divestiture and fines in case the 
FCO comes to the conclusion that the coop-
eration restricts competition. 
 
Rules under European merger control law 
 
In contrast to the separate procedures in Ger-
many, European merger control rules explicitly 
                                                                        
4  Federal Court of Justice, judgment of 23/6/2009,  
 KZR 58/07, para 36  - Ost-Fleisch. 
5
 On 17/3/2011, the FCO prohibited the cooperative joint 

 venture of RTL and Pro7Sat. 1 (video-on-demand) 
 under merger control and Sec. 1 ARC, B6-94/10. 
6  ECJ, judgment of 17/11/1987, joined cases 142 and 
 156/84 - Philipp-Morris/Rothmans. 

provide for an overall assessment of full-
function joint ventures7 under the European 
Merger Control Regulation (“ECMR”) and gen-
eral competition law within the procedures and 
time limits of the ECMR. Art. 2 (4) ECMR 
states that if the creation of a joint venture has 
as its object or effect the coordination of the 
competitive behaviour of undertakings that 
remain independent, such concentration shall 
be appraised in accordance with the criteria of 
Art. 101 TFEU. In making this appraisal, the 
commission in particular takes into account 
whether the parents remain active in the same 
market as the joint venture or on a market 
closely related to this market and whether the 
coordination enables the parents to the joint 
venture to substantially eliminate competition.8 
 
Comment 
 
Several practitioners urged the legislator to 
introduce a provision comparable to Art. 2 (4) 
ECMR into German law within the 8th amend-
ment of the ARC in order to make the FCO’s 
assessment of cooperations more predictable 
for the parties to the transaction. However, the 
draft law which is currently under discussion in 
Parliament does not provide for any changes in 
this regard. The FCO’s discretion to assess 
certain concentrations under German merger 
control as well as general competition law will 
therefore remain. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
This publication is intended to highlight issues. It is not 
intended to be comprehensive nor to provide legal advice. 
Any liability which might arise from the reliance on the 
information is excluded. 

                                                                        
7
  The creation of a joint venture performing on a lasting 

 basis all the functions of an autonomous economic 
 entity constitutes a concentration within the meaning of 
 the ECMR. 
8  Art. 2 (5) ECMR. 
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