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Investors to watch out for antitrust compliance of portfolio 
companies 
 
Commission fines Goldman Sachs € 37 million for investment in cartelist 
 
The recent decision of the European 
Commission („Commission“) in the high 
voltage power cables case confirms the 
Commission’s determination to hold 
investment companies liable for antitrust 
infringements of their portfolio companies. 
Goldman Sachs is not the first but most 
prominent financial investor to be fined by 
the Commission. 
 
Commission’s decision in the high voltage 
power cable cartel 
 
On 2 April 2014, the Commission fined 
producers of high voltage power cables a total 
amount of € 302 million for having operated a 
cartel.1 For almost ten years beginning in 1999 
six European, three Japanese and two Korean 
producers of power cables had shared markets 
and allocated customers between themselves 
on a worldwide scale. Prysmian, an Italian 
cable maker, received the highest individual 
fine of € 104,6 million. The Commission found 
that its two former owners, Pirelli and Goldman 
Sachs, were each jointly and severally liable 
together with Prysmian for its antitrust 
infringements. In consequence, they were 
each found jointly and severally liable for the 
fine of which € 67,3 million were imposed on 
Pirelli/Prysmian and € 37,3 million on Goldman 
Sachs/Prysmian. 
 
The Commission found that Goldman Sachs 
could be held liable for Prysmian’s 
infringement during the cartel period where it 
exercised a decisive influence over Prysmian. 
Goldman Sachs Capital Partners, the 
investment bank’s buyout arm, bought 
Prysmian from Pirelli in 2005. It took the 
company public in 2007 and gradually sold its 
stake by 2010. For about two years, it held all 
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voting rights in Prysmian and was able to 
nominate members of the board of directors. 
According to the Commission, Goldman Sachs 
was still involved in making strategic decisions 
for Prysmian following its IPO going beyond a 
pure financial investment. 
 
Neither the Commission nor the European 
Courts distinguish between the responsibility of 
groups of companies and the one of 
investment companies even when the 
expertise they bring into a company is primarily 
financial. It is solely decisive whether they are 
one undertaking within the meaning of Art. 101 
of the Treaty on the Functioning of the 
European Union. 
 
Principles of parental liability under EU law 
 
It is long-established practice in European 
competition law that different companies 
belonging to the same group form an economic 
unit and are therefore regarded as one 
undertaking if the parent company exercises 
decisive influence over the commercial 
behaviour of a subsidiary. If they form an 
economic unit at the time of the infringement, 
the parent company can be held liable for the 
activities of its subsidiary.2 “Decisive influence” 
does not require sole control. It means that the 
subsidiary, despite having its own legal 
personality, does not enjoy real autonomy in 
determining its commercial policy. It is 
irrelevant if the influence exercised does not 
concern the cartelized (operative) business, 
but merely the strategic decisions as regards, 
e.g., the structure of the subsidiary.3 
 
In case of a wholly-owned subsidiary it is 
presumed that parent company and subsidiary 
form part of the same economic unit. It is for 
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the parent comany to rebut this presumption.4 
Case-law also established that a parent 
company can be held liable and fined for 
antitrust infringements of its 50/50 joint 
venture.5 
 
Companies which are acquired by another 
company during their participation in a cartel 
continue to bear responsibility for their conduct 
prior to their acquisition as long as they are not 
purely and simply absorbed by the acquirer.6 
The new parent can be held jointly and 
severally liable post acquisition, if the 
subsidiary continues the infringement under 
the new ownership as part of the economic unit 
with the parent. While the former parent will 
generally be held jointly and severally liable for 
the conduct of its former subsidiary prior to the 
acquisition, the acquirer can also be held 
responsible for the conduct of its new 
subsidiary prior to the acquisition, if the former 
parent ceased to exist in law in the meantime.7  
 
Goldman Sachs stressed that it had no 
knowledge of Prysmian’s participation in the 
cartel which has started several years before 
Goldman Sachs bought the company. 
However, for the attribution of liability it is 
irrelevant whether the parent company 
participated in or had knowledge of the 
subsidiary’s infringement as long as it 
exercises decisive influence on the subsidiary. 
 
The economic unit doctrine has the severe 
consequence that the maximum fine permitted 
by the EU Cartel Regulation 1/2003 of 10% of 
an undertaking’s worldwide turnover refers to 
the entire group’s turnover and not only the 
turnover of the entity that actually committed 
the infringement. The question of liability is 
therefore crucial for the level of the fine. 
 
Comment 

 
The Commission’s decision highlights the 
increasing legal risks faced by private equity 
firms, hedge funds or other parent companies 
to be held liable for antitrust infringement of the 
companies they invest or have invested in as 
soon as they exercise control over them. As 
owners they are responsible to ensure that 

                                                        

4
 See case T-330/01 - Akzo Nobel v. Commission, ECR 

 [2006] II-3389. 
5
  See Case C-179/12 P - The Dow Chemical Company 

 v. Commission, decision of 26/9/2013 
6
 Case T-122/07-124/07 - Siemens Österreich and VA 

 Tech Transmission & Distribution v. Commission, para 
 139.; see also Commeo Newsletter of 25/5/2011 on 
 the case. 
7
  Case T-161/05 - Hoechst v. Commission, ECR [2009] 

 II-03555, para 52, 61 et seq. 

their portfolio companies are fully compliant 
with competition law rules. The law does not 
provide for a “financial investor defense” by 
which such companies could escape cartel 
fines. 
 
The case of Goldman Sachs also emphasizes 
the importance of a thorough antitrust due 
diligence (before and) after investing in a 
company. A post-closing audit would inter alia 
include interviews with employees of the 
target, which would be impossible in a pre-
acquisition audit. The issue of liability for 
antitrust infringements post-acquisition must 
also be carefully taken into account when 
negotiating the warranties and indemnities of 
the purchase agreement. 
 
Goldman Sachs has announced to appeal the 
Commission’s decision. The rebuttal of the 
presumption that a parent exercises decisive 
influence where it holds 100% of the shares in 
a company and the definition of “decisive 
influence” could become the point at issue 
before the Court of the EU - which will be an 
uphill battle. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This publication is intended to highlight issues. It is not 
intended to be comprehensive nor to provide legal advice. 
Any liability which might arise from the reliance on the 
information is excluded. 
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