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   Meeting Competition 
 
 
 
Newsletter, 14 July 2016 
 

Proposed legislative amendments to German antitrust law 
 
Long-awaited ministerial draft published for public consultation 
 
On 1 July 2016, the ministerial draft with pro-
posed legislative amendments to the German 
Act against Restraints of Competition 
(“ARC”) was published for public consulta-
tion.1 The draft includes several notable 
amendments to a variety of areas, e.g. actions 
for cartel damages, the assessment of market 
dominance or merger control, and closes a 
loophole in the law on cartel fines. This news-
letter provides an overview of the key amend-
ments to the ARC. 
  
Implementation of EU Cartel Damages Directive  
 
A major part of the proposed amendments to the 
ARC concerns the implementation of the EU car-
tel damages directive2 (the “Damages Di-
rective”) which must be implemented into na-
tional law by 27 December 2016. It seeks to fa-
cilitate private actions for cartel damages before 
national courts. While many of the rules provided 
for by the Damages Directive can already be 
found in German (case) law, others are likely to 
notably change and further fuel private antitrust 
enforcement activities in Germany. Since the 
new procedural provisions that will be incorpo-
rated into the ARC deviate from certain general 
rules of German civil procedure, those new rules 
applicable to antitrust cases are commonly re-
ferred to as a “sectoral Code of Civil Procedure” 
(bereichsspezifische Zivilprozessordnung). 
 
These are the main amendments to the current 
substantive and procedural provisions3: 
 
• Whereas German case law established (only) 

the prima facie evidence rule that hardcore 
cartels cause harm, the new rules will even 
provide for a rebuttable presumption to that 
effect. As a consequence, the defendant has 
to rebut the presumption by proving that harm 

                                                                        
1  Federal Ministry for Economic Affairs and Energy, Minis-

terial Draft of 1.7.2016 (in German only), including the 
wording of the new/revised statutory provisions (“Draft 
ARC”) and explanatory notes. 

2  European Commission, Directive 2014/104/EU of 26 No-
vember 2014 on certain rules governing actions for dam-
ages under national law for infringements of the compe-
tition law provisions of the Member States and of the Eu-
ropean Union, OJ 2014 L 349/1. 

3  Sec. 33a et seqq. and Sec. 89a et seqq. Draft ARC. 

has not been caused. Such presumption will, 
if certain conditions are met, also be applica-
ble in favor of indirect customers (who cur-
rently do not benefit from the prima facie evi-
dence rule), i.e. their position will be signifi-
cantly strengthened.4 

• The so-called “passing-on defense” – accord-
ing to which cartelists may argue that no harm 
remained with the claimant as it passed on 
the overcharge to the supply chain’s next 
level – is already accepted by courts and will 
now be put into law.  

• In order not to jeopardize the authority’s        
leniency program, immunity applicants will be 
privileged both vis-à-vis (i) the obligors and 
(ii) the other jointly and severally liable debt-
ors: 

(i) the full immunity recipient is jointly and 
severally liable to its own direct or indi-
rect customers or suppliers,5 and to 
other claimants only where full compen-
sation cannot be obtained from the co-
infringers; 

(ii) the amount of contribution that the co-in-
fringers may recover from the full im-
munity recipient must not exceed the 
amount of harm the immunity recipient 
caused to its own direct or indirect cus-
tomers or suppliers.  

• Cartelists are obliged to disclose evidence 
that is required to file an action for damages 
upon request from a person who (i) shows to 
have been harmed by the cartelists’ infringe-
ment, and (ii) identifies said evidence, pro-
vided that the disclosure is not inappropriate. 
Vice versa, evidence that is required to defend 
against an already pending action for dam-
ages must be disclosed upon request from the 
cartelists. Additional rights of disclosure by 

4  One example for the current burden of proof for indirect 
customers is the decision of the Düsseldorf Regional 
Court in the auto glass damages claim of 19.11.2015, 
14d O 4/14 , para 219 et seq. 

5  This rule also applies, if certain positive as well as nega-
tive conditions are met, to small and medium enterprises, 
i.e. undertakings that have less than 250 employees and 
either sales revenues not exceeding € 50 million or a bal-
ance sheet total not exceeding € 43 million. 

http://www.bmwi.de/BMWi/Redaktion/PDF/G/neunte-gwb-novelle,property=pdf,bereich=bmwi2012,sprache=de,rwb=true.pdf
http://www.bmwi.de/BMWi/Redaktion/PDF/G/neunte-gwb-novelle,property=pdf,bereich=bmwi2012,sprache=de,rwb=true.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0104&from=DE
http://www.justiz.nrw.de/nrwe/lgs/duesseldorf/lg_duesseldorf/j2015/14d_O_4_14_Urteil_20151119.html
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way of court order are also provided for in the 
Ministerial Draft. It is, however, important to 
note that leniency statements and settlement 
submissions are excluded from the disclosure 
– again in order not to jeopardize the leniency 
program (and the settlement procedure, re-
spectively). 

• The limitation period subject to knowledge will 
be extended from three to five years. This lim-
itation period will, inter alia, begin to run only 
when the obligor has knowledge or should 
have learned without gross negligence of the 
behavior and the fact that this behavior vio-
lates competition law. The maximum limitation 
period of 10 years will begin to run not until the 
infringement has ended. The suspension pe-
riod following the conclusion of cartel proceed-
ings will be extended from six months to one 
year. 

• To encourage bilateral out-of-court settle-
ments and in view of the risk of contribution 
claims from the jointly and severally liable co-
infringers, the overall claim of the settling in-
jured party is to be reduced by the settling in-
fringer’s share of harm inflicted in the settling 
injured party. As a consequence, the non-set-
tling co-infringers cannot seek contribution 
from the settling infringer for any amount cor-
responding to the relative share of responsibil-
ity (beschränkte Gesamtwirkung). The same 
result can also be reached under current Ger-
man tort and related case law – however only 
by way of negotiations and not yet based on 
an explicit provision in the ARC. 

• In order to limit the adverse cost risk of claim-
ants if they were to lose the case, the total 
amount of reimbursement of all intervening 
third parties’ legal fees must not exceed the 
amount of legal fees a single defendant may 
claim. 

Assessment of Market Dominance 
 
According to the proposed amendments6, widen-
ing the scope of market dominance and its as-
sessment was ultimately triggered by the Düssel-
dorf Higher Regional Court’s decision in the HRS 
case.7 The decision in HRS led the way for Ger-
man cases concerning so-called two-sided mar-
kets, e.g. online platforms where customers 
search free of charge for the purchase of goods 
or services, while the sellers have to pay a bro-
kerage fee to the online platform acting as inter-

                                                                        
6 Sec. 18 et seq. Draft ARC. 
7  Ministerial Draft of 1.7.2016, explanatory notes p. 47 et 

seq. 
8  For more details concerning two-sided markets see 

Commeo Newsletters “Most favored nation clauses un-
der scrutiny” of 27.5.2014 and “Most favored nation 
clauses under scrutiny (II)” of 1.3.2016.  

mediary.8 In HRS, the one side of the market re-
lated to searching was not considered as a mar-
ket in terms of competition law.9 

In deviation from this case law, the amendments 
explicitly include such markets in the concept of 
the ARC even though monetary compensation 
for a service or good is not paid by the customer. 
As a consequence, the assessment of market 
power regarding two-sided markets is focused 
on non-monetary aspects, such as network ef-
fects, switching costs, multi homing, economies 
of scale, data access and competitive pressure 
following from innovation.  
 
Merger Control 
 
The main amendment in merger control is the in-
troduction of a threshold for the purchase price for 
target companies.10 Therefore, a transaction has to 
be notified if: 

(i) the combined worldwide turnover of the par-
ties exceeds € 500 million; 

(ii) the turnover of one party exceeds € 25 mil-
lion in Germany while none of the other par-
ties achieves a turnover of more than € 5 
million in Germany; 

(iii) the value of the consideration for the con-
centration exceeds € 350 million and 

(iv) at least one of the other parties is active or 
expected to be active in Germany in the 
near future (“local nexus”). 

The inclusion of the threshold (iii) is intended to 
close a gap that came to light in the takeover of 
WhatsApp by Facebook in 2014 (for a purchase 
price of € 19 billion). Due to the low turnover of 
WhatsApp neither the thresholds of the ARC nor 
the EU Merger Regulation were met, even 
though the necessity of a substantive competi-
tion assessment – reflected by the purchase 
price – was obvious. In the end, the EU Commis-
sion was competent to review the merger since 
three EU-Member States referred the case by 
mutual consent with Facebook to the EU Com-
mission which finally granted its approval. 

Especially on digital markets, the annual turnover 
does not reliably reflect the possible impact of a 
merger on competition. In some cases, an inno-
vative business idea or various non-monetary 
sources of potential market power (e.g. a huge 
accumulation of personal data) may have a seri-
ous impact in the hands of an acquirer, without 
being reflected by the target’s current turnover. 
To solve this issue, a threshold relating to the 

9  Düsseldorf Higher Regional Court, Judgment of 
9.1.2015, VI-Kart 1/14 (V) – HRS, para 43. 

10  Sec. 35 et seq. Draft ARC. 

http://www.commeo-law.com/images/Commeo_Newsletter_FCO_decision_re_HRS_20140527.pdf
http://www.commeo-law.com/images/Commeo_Newsletter_FCO_decision_re_HRS_20140527.pdf
http://www.commeo-law.com/images/Commeo_Newsletter_MFN_II_Booking_01032016.pdf
http://www.commeo-law.com/images/Commeo_Newsletter_MFN_II_Booking_01032016.pdf
https://www.justiz.nrw.de/nrwe/olgs/duesseldorf/j2015/VI_Kart_1_14_V_Beschluss_20150109.html
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consideration of the transaction, i.e. the purchase 
price, is in principle a valid option. 

In order to properly calculate the purchase price 
the commercial value of the transaction for the 
buyer has to be reflected, i.e. that alongside with 
specific payments the transfer of voting rights, 
bonds and other assets as well as the assumption 
of debt have to been taken into account.11 

The practical impact of the new threshold can be 
expected marginal. First estimations indicate that 
the number of merger cases that will trigger a fil-
ing on the basis of the new consideration-based 
threshold will be in low single digits.12 
 
Law on Cartel Fines: “Wurstlücke” 
 
As a lesson learned from bad experience made 
in the past relating to the enforcement of cartel 
fines following corporate restructuring, the 
amendments modify the law on cartel fines.13 
 
Under the current rules, fines have to be imposed 
on the respective company responsible for the 
competition law infringement. Parent companies 
cannot be the addressees of fines merely based 
on their corporate ownership or control over the 
infringing affiliate. In past cases, group-internal 
restructuring measures allowed certain cartel par-
ticipants to escape fines, making use of a loop-
hole in the law. This so-called “Wurstlücke” in the 
law of fines is named after the widely discussed 
case regarding the German sausage cartel, in 
which companies avoided (until now) a fine of € 
120 million by successfully undertaking certain 
group-internal restructuring measures.  
 
The legislator already tried to close the loophole 
regarding the universal successor liability for car-
tel fines in its previous amendments to the rele-
vant fining rules, but left certain room for dodging 
fines. Only recently, the President of the Federal 
Cartel Office highlighted the still existing legal gap 
in relation to the clay roof tile cartel where two 
cartelists managed to escape fines by restructur-
ing their companies in a way that still was not 
caught by the fining rules.14 The proposed 
amendments to the ARC adjust the law on fines 
in accordance with EU competition law: a control-
ling parent company can now be subject to fines 
in addition to its affiliated companies responsible 
for the competition law infringements.  
 
Comment  
 
Regarding the implementation of the Damages 
Directive, it remains to be seen to which extent 
the new provisions as proposed by the Ministerial 

                                                                        
11  Ministerial Draft of 1.7.2016, explanatory notes p. 78 et 

seq. 
12  Ibid., p. 3 et seq. 
13 Sec. 81 et seq. Draft ARC. 
14  FCO, Press Release of 15.6.2015. 

Draft will ultimately find their way into the law and, 
if so, whether they will work in practice. With the 
Damages Directive and the proposed amend-
ments to the ARC the legislator clearly aims at 
protecting immunity recipients against damages 
claims to the largest extent possible in order not 
to jeopardize the effectiveness of leniency pro-
grams which are key for the EU and national en-
forcement authorities to uncover illegal cartel ac-
tivities. As regards the timing it is questionable 
whether the Damages Directive will be imple-
mented within the set deadline by the end of this 
year. As can be seen from the Commission’s 
website15, the legislative procedure in Germany is 
already running late compared to other EU Mem-
ber States. 
 
The second overarching subject of the proposed 
amendments concerns handling competition law is-
sues in the internet economy and on digital mar-
kets. The impact of the proposed amendments to 
the assessment of market power and the merger 
control filing requirements can at least be predicted 
as moderate. 
 
Finally, wiping out the so-called “Wurstlücke” was 
a consequence of the not adequately closed loop-
hole in the law on cartel fines and has been ex-
pected since the previous amendment of the law. 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This publication is intended to highlight issues. It is not intended to be 
comprehensive nor to provide legal advice. Any liability which might 
arise from the reliance on the information is excluded. 

15 EU Commission, overview of the national implementa-
tion process of the Damages Directive. 
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http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2015/15_06_2015_Tondachziegel.html;jsessionid=EDD3CD1478C9FE9113891B1AA1781188.1_cid371?nn=3591568
http://ec.europa.eu/competition/antitrust/actionsdamages/directive_en.html
http://ec.europa.eu/competition/antitrust/actionsdamages/directive_en.html

