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Beware of competition law liability for employees, 
subsidiaries, agents and independent service providers 
 

The European Court of Justice (“ECJ”) completes the picture by ruling on the liability of 
undertakings for anti-competitive conduct by independent service providers 
 
In its recent judgment VM Remonts1, the ECJ 
set out criteria under which a company can 
be held liable for anti-competitive conduct by 
independent service providers. Since it was 
the first time the ECJ ruled on this issue, 
now a full picture of the requirements of 
attribution of competition law infringements 
is provided by European case law, covering 
the liability for (i) employees, (ii) 
subsidiaries, and (iii) third parties such as 
agents and independent service providers. 
Due to the fact that the question of liability is 
such a crucial one (in terms of potential 
fines), the court’s decision is a welcome 
opportunity to make oneself aware of the 
different liability scenarios.  
 
Liability for employees and subsidiaries 
 
An undertaking is directly liable under 
competition law for the behaviour of its 
employees if they engage in anti-competitive 
conduct in exercise of their contractual duties, 
irrespective of whether the infringement was 
intentional or negligent. As mentioned in the 
judgment FNV, an employee within this meaning 
is a person who “acts under the direction of his 
employer, ..., does not share the employer´s 
commercial risks, and... forms an intergral part of 
that employer´s undertaking, so forming an 
economic unit with that undertaking.”2 
 
It is furthermore settled case law that parent 
undertakings are liable for acts of their 
subsidiaries if they have to be considered as a 
part of an economic unit. This is the case if the 
subsidiary, although having a separate legal 
personality, “does not decide independently upon 
its own conduct on the market, but carries out, in 
all material respects, the instructions given to it 
by the parent company […] having regard in 

                                                                        
1  ECJ, Judgment of 21 July 2016, C-542/14, 

EU:C:2016:578 (“VM Remonts”). 
2  ECJ, Judgment of 4 December 2014, C-413/13,  

EU:C:2014:2411 („FNV Kunsten Informatie en Media“), 
para. 36. 

particular to the economic, organizational and 
legal links between the two legal entities”.3 
 
The question remains to what extent an anti-
competitive conduct by a person (natural or legal) 
which is neither integrated into the undertaking in 
question nor a subsidiary is attributable to the 
respective undertaking and constitutes liability 
under competition law. 
 
Liability for agents 
 
In its judgment voestalpine4, the (European) 
General Court (“EGC”) upheld a fine imposed 
on an undertaking for anti-competitive conduct 
by its agent, although there was no evidence 
that the undertaking could have had any 
knowledge of the infringement committed. The 
agent was considered as part of the economic 
unit formed by the undertaking and therefore 
the principal was found liable for his actions.5  
 
The judges held that “in circumstances such as 
those of the present case, where the agent 
acts in the name and for the benefit of the 
principal without assuming the economic risk of 
the activities assigned to him, the anti-
competitive conduct of that agent in the course 
of those activities can be attributed to the 
principal, in the same way that the misconduct 
of an employee can be attributed to the 
employer, even where it is not proved that the 
principal knew of the anti-competitive conduct 
of the agent.”6 
 
At the same time, the EGC held that the 
agent’s participation in certain meetings with 
anti-competitive purpose could not be 
attributed to the principal, since the issues 
discussed at those meetings were not related 
to the representative function assigned to the 

                                                                        
3  ECJ, Judgment of 10 September 2009, C-97/08 P, 

EU:C:2009:536 (“AKZO Nobel”), para 58. 
4  EGC, Judgment of 15 July 2015, T-418/10, 

EU:T:2015:516 (“voestalpine and voestalpine Wire 
Rod Austria”). 

5 EGC, ibid., para 134 et seqq. 
6 EGC, ibid., para 175. 

http://curia.europa.eu/juris/liste.jsf?language=de&jur=C,T,F&num=C-542/14&td=ALL
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http://curia.europa.eu/juris/liste.jsf?language=de&jur=C,T,F&num=T-418/10&td=ALL
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agent by the principal.7 Therefore, the EGC 
considered that the principal was not liable for 
anti-competitive acts of the agent carried out 
outside the Italian market since the mandate 
was limited to Italian territory. 
 
Liability for independent service providers  
 
On 21 July 2016, the ECJ issued a preliminary 
ruling requested by the Latvian Supreme Court 
in case of VM Remonts on the question 
whether Art. 101 (1) TFEU must be interpreted 
as meaning that an undertaking may be held 
liable for a concerted practice on account of 
the acts of an independent service provider 
supplying it with services.8 The question 
thereby does not concern rules of evidence, 
but “constituent elements of the infringement”9 
that must be fulfilled in order to impose a fine 
on an undertaking for a concerted practice. 
 
Facts of the case 
 
The municipal council of a Latvian city issued a 
call for tender for the supply of food to 
kindergartens. One of the three Latvian 
companies that participated in the tender, 
undertaking (A), instructed an independent 
service provider to draft the bid submitted for 
the tender response. The service provider 
gave the assignment to a sub-contractor, 
which, without informing undertaking (A), also 
prepared the respective tender responses for 
undertakings (B) and (C). The sub-contractor 
used the price laid down in the draft of the bid 
of undertaking (A) as point of reference to set 
the prices of undertakings (B) and (C). The 
Latvian competition authority imposed fines on 
all three undertakings taking the view that the 
arithmetic correlation between the prices of the 
three tenderers showed that there has been a 
concerted practice between them. All tenderers 
were found to be part of a bid-rigging cartel. 
Upon appeal the Regional Administrative Court 
annulled the decision only as far as it 
concerned undertaking (A). The two other 
undertakings brought an appeal to the Latvian 
Supreme Court requesting the preliminary 
ruling of the ECJ.10  
 
Advocate General’s opinion 
 
The responsible Advocate General let the 
community of competition lawyers cringe by 
proposing in his opinion to the case at hand to 
establish a rebuttable presumption of liability 
on the part of the undertaking for the anti-
competitive conduct by the independent third 

                                                                        
7  EGC, ibid., para 384. 
8  ECJ, Judgment of 21 July 2016, C-542/14, 

EU:C:2016:578 (“VM Remonts”), para 20. 
9  ECJ, ibid., para 21. 
10  ECJ, ibid, paras 4-15. 

party. This presumption should apply even 
where the acts of the service provider were 
distinct from the functions assigned to it and 
where it was not proved that the undertaking 
using the service provider was aware of its 
acts.11 It was upon the undertaking to rebut the 
presumption by proving that it was unaware of 
the anti-competitive conduct and that it took all 
necessary precautions in monitoring the 
compliance of the service provider with 
competition law.12 
 
ECJ’s ruling 
 
First, the court clarified that for the purpose of 
applying rules aimed at penalizing anti-
competitive conduct, an independent service 
provider must be regarded as a separate 
undertaking from those to which it provides its 
services. Acts of such a provider could not 
automatically be attributed.13 Nonetheless, the 
court also recognized that undertakings could 
be held liable for anti-competitive conduct of an 
independent service provider in certain 
circumstances. In summary, it concluded 
(without even mentioning the possibility of 
introducing a presumption of liability) that an 
undertaking could be held liable only if one of 
the following three conditions was met:14 
 

 the service provider was acting under the 
direction or control of the undertaking 
concerned; or 

 the undertaking was aware of the anti-
competitive objective pursued by its 
competitors and the service provider and 
intended to contribute to it by its own 
conduct; or 

 the undertaking could reasonably have 
foreseen the anti-competitive acts of its 
competitors and the service provider, and 
was prepared to accept the risk. 

 
Even though it is upon the Latvian court to 
determine whether in the case at hand one of 
those conditions is met, the court pre-empted 
the decision by stating that (at least) the 
second condition is not met when a service 
provider, without informing the undertaking, is 
using the undertaking’s sensitive information to 
complete competitors’ tenders.15 
 
Comment 
 
VM Remonts shows that it is crucial for 
undertakings to be aware of the status of 
                                                                        
11  Advocate General Wathelet, Opinion of 3 December 

2015, C-542/14, EU:C:2015:797 (“VM Remonts”), para 
63.  

12  Advocate General Wathelet, ibid., para 65 et seq. 
13  ECJ, Judgment of 21 July 2016, C-542/14, 

EU:C:2016:578 (“VM Remonts”), para 25. 
14  ECJ, ibid., para 33. 
15  ECJ, ibid., para 30. 
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(natural or legal) persons acting for or on 
behalf of them. Precisely, the overarching 
issue is whether such a person have to be 
classified as a part of the economic unit formed 
by the undertaking or as an independent 
service provider. This approach is perfectly in 
line with European case law concerning the 
liability for conduct by employees, subsidiaries 
and agents. 
 
One important implication for compliance 
management systems is that undertakings 
should examine their contracts with third 
parties regarding the question whether their 
contractors act independently from the 
economic unit. For this assessment, the factual 
background is decisive (e.g. the autonomy of 
the third party from receiving directions, the 
economic, organizational and legal links 
between them, etc.), not the formulation in the 
respective contract. If a third party has to be 
classified as part of the economic unit, a 
competition law infringement can be attributed 
directly to the undertaking. It is on the 
undertaking to ensure compliance of such third 
parties, e.g. oblige them to attend compliance 
trainings, sign compliance guidelines, etc. If 
the third party acts independently from the 
economic unit, the assigning undertaking only 
has to show that it was not aware of the anti-
competitive conduct and was not able to 
foresee it. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This publication is intended to highlight issues. It is not intended to  
be comprehensive nor to provide legal advice. Any liability which 

might arise from the reliance on the information is excluded. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Josefa Billinger    Dr. Christian Ehlenz 
 
Commeo LLP 
Rechtsanwälte und Notar 
Speicherstraße 55 
60327 Frankfurt am Main 
www.commeo-law.com 
 
Dr. Jörg-Martin Schultze, LL.M. 
Dr. Dominique S. Wagener, LL.M.  
Dr. Stephanie Pautke, LL.M.  
Dr. Johanna Kübler 
Isabel Oest, LL.M. 
Josefa Billinger, LL.B./LL.M. 
Christoph Weinert, LL.M. 
Christoph Krüger  
Dr. Thiemo Engelbracht 
Dr. Christian Ehlenz 
 
Commeo LLP is an independent law firm specialized in antitrust 
law. We are an established team of experienced lawyers 
advising clients on all aspects of German and European 
antitrust law. 


