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ECJ curtails European Commission’s tendency for “fishing 
expeditions” 
 

Within less than a year, the European Court of Justice (“ECJ”) twice annulled an inves-
tigative measure of the European Commission (“EC”) in an antitrust case.  
 
In pursuing the fight against anti-competitive 
behavior, the EC is equipped with far-reaching  
powers to obtain the necessary facts and fig-
ures. E.g., EC officials may inspect company 
premises and request all information that is 
needed by the EC to carry out its duties. In four 
parallel judgments of 10 March 2016, the ECJ 
annulled requests for information (“RFIs”) is-
sued by the EC in a cartel investigation against 
several cement producers.1 The court ruled 
that the reasoning of the RFIs was insufficient. 
This brings a previous ECJ judgment of 18 
June 2015 to mind in which the EC’s powers of 
investigation were similarly limited by the ECJ, 
this time with regard to dawn raids.2 The ECJ 
ruled that the EC was barred from using docu-
ments as evidence that were found during an 
inspection but not covered by the EC’s inspec-
tion decision. Both cases concern so-called 
“fishing expeditions”, a term that is commonly 
referred to in connection with non-specific 
searches for evidence. And in both cases, the 
ECJ balances the EC’s powers of investigation 
against the companies’ rights of defense – 
with the latter prevailing twice.  
 
Abuse of dominance investigation against 
Deutsche Bahn – ECJ judgment of 18 June 2015 
 

The EC – based on a corresponding inspection 
decision of 14 March 2011 (“first inspection deci-
sion”) – conducted a dawn raid at the premises of 
Deutsche Bahn AG and several of its subsidiaries 
(together “DB”) between 29 and 31 March 2011. 
The inspection was based on the suspicion that 
DB’s subsidiary DB Energie GmbH abused its 
dominant market position by granting preferential 
rebates to other DB subsidiaries. Already prior to 
this inspection another complaint unrelated to the 
subject matter of the inspection existed against 
DB’s subsidiary Deutsche Umschlaggesellschaft 
Schiene-Straße mbH (“DUSS”) which allegedly 

                                                                        
1  ECJ, Judgments of 10 March 2016, C-247/14 P, C-248/14 

P, C-267/14 P and C-268/14 P. 
2  ECJ, Judgment of 18 June 2015, C-583/13 P (“Deutsche 

Bahn and Others”).  
3  GC, Judgment of 6 September 2013, T-289/11 (“Deutsche 

Bahn and Others”). 

discriminated against DB’s competitors when 
seeking access to the group’s infrastructure. EC 
officials who were to inspect the DB premises had 
previously been informed about the complaint 
against DUSS. During the inspection, the EC offi-
cials indeed found evidence that concerned the 
additional allegations. The EC, therefore, adopted 
a second inspection decision on 30 March 2011 
while its officials were still inspecting the company 
premises based on the first inspection decision 
and, on 14 July 2011, a third inspection decision. 
 

Pursuant to Art. 20 (2) lit. a of Council Regulation 
(EC) No. 1/2003 (“Regulation 1/2003”), EC offi-
cials may enter any premises to conduct inspec-
tions. Art. 20 (4) Sent. 2 of Regulation 1/2003 re-
quires the EC to specify in the inspection decision 
the subject matter and purpose of the inspection. 
 

DB challenged the legality of all three inspection 
decisions in an action for annulment before the 
GC, inter alia arguing that the additional inspec-
tions were based on information which had been 
illegally obtained by the EC while conducting the 
first inspection. On 6 September 2013, the Gen-
eral Court (“GC”) dismissed DB’s action stating 
that the EC had not exceeded its powers.3  
 

The ECJ overruled the GC. It argued that the first 
inspection decision also had to include the partic-
ulars of the additional allegations already known 
at that time. Their lack in the first inspection deci-
sion infringed the EC’s obligation to state reasons 
and thus DB’s rights of defense.4 “[T]he first in-
spection was vitiated by irregularity” because the 
EC officials  “proceeded to seize documents falling 
outside the scope of the inspection as circum-
scribed by the first contested decision”.5 The court 
concluded the fact that the EC officials were in-
formed on an allegation that did not fall within the 
subject matter of the first inspection decision dis-
regarded the safeguards forming the framework 
for the EC’s powers of inspection.6 

4  ECJ, Judgment of 18 June 2015, C-583/13 P (“Deutsche 
Bahn and Others”), para. 63. 

5  Ibid., para. 66. 
6  Ibid., para. 67. 
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Cartel investigation against cement producers – 
ECJ judgments of 10 March 2016 
 

The cement cartel investigation started with dawn 
raids that were conducted by the EC against sev-
eral cement producers in eight Member States in 
2008/2009. After the EC had formally opened car-
tel proceedings in December 2010, it requested 
the companies in March 2011 by decision to pro-
vide additional, comprehensive information.  
 

Pursuant to Art. 18 (1) of Regulation 1/2003, the 
EC may request companies by simple request or 
by decision to supply all necessary information. In 
either case, it must inter alia state the purpose of 
the request and specify what information is re-
quired (Art. 18 (2), (3) of Regulation 1/2003). 
 

Seven cement producers challenged the legality 
of the RFIs before the GC, inter alia arguing that 
the RFIs were insufficiently reasoned. On 14 
March 2014, the GC ruled that it was for the EC to 
decide what information it considers necessary 
and, consequently, dismissed the actions.7 Four 
cement producers, among them German based 
companies HeidelbergCement AG and Schwenk 
Zement KG, further appealed the GC rulings be-
fore the ECJ. The EC closed the cartel proceed-
ings in July 2015 without finding an infringement 
or imposing fines due to lack of evidence. Irre-
spective of this, the ECJ rendered four parallel 
judgments on the legality of the EC’s RFIs on 10 
March 2016 – and again overruled the GC. 
 

The ECJ found that “an excessively succinct, 
vague and generic – and in some respects, am-
biguous – statement of reasons does not fulfil the 
requirements of the obligation to state reasons.”8 
The ECJ pointed out that the standards of reason-
ing for RFIs are higher than those for dawn raids 
because the latter take place at the beginning of 
an investigation, i.e. at a time when the information 
available to the EC is necessarily rather vague.9 
As set out above, the EC still requested the ce-
ment producers to supply additional information 
even though the cartel investigation was at that 
point in time already ongoing for over two years. 
In light of this, the EC already had information that 
would have allowed it to present more precisely 
the suspicions of infringement.10 
 
Comment 
 

The ECJ clarified the limits of the EC’s powers 
when investigating alleged anti-competitive be-
havior in a coherent manner. With regard to the 

                                                                        
7  GC, Judgment of 14 March 2014, T-292/11, T-293/11, T-

296/11, T-297/11, T-302/11, T-305/11 and T-306/11. 
8  ECJ, Judgment of 10 March 2016, C-247/14 P (“Heidel-

bergCement”), para. 39. 
9  Ibid., para. 38. 
10  Ibid., para. 39. 
11  ECJ, Judgment of 18 June 2015, C-583/13 P (“Deutsche 

Bahn and Others”), para. 32. 

issues in question, such rulings are important in so 
far as the EC enjoys particular great powers here. 
 

As regards the EC’s right to inspect company 
premises, one has to bear in mind that at EU level 
a judicial search warrant is not required. Rather, 
the EC adopts its own inspection decisions; 
though, as highlighted by the ECJ in the present 
case11, an inspection decision is (at least) subject 
to subsequent judicial review.12 
 

The companies’ duty to supply certain information 
during an antitrust investigation following an EC’s 
RFI is to be critically viewed in light of the privilege 
against self-incrimination: If companies supply the 
requested information in a correct manner, they 
might contribute to an EC’s decision imposing 
fines on them; if, on the other hand, companies do 
not, they likewise face a (though considerably 
lower) fine – this time for the failure to supply com-
plete and correct information.13  
 

It is to be hoped that, following the two ECJ judg-
ments at hand, companies will be more precisely 
informed by the EC on allegations against them, 
so that they are in a better position to assess their 
duty to cooperate with the EC.  
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
This publication is intended to highlight issues. It is not intended to 
be comprehensive nor to provide legal advice. Any liability which 
might arise from the reliance on the information is excluded. 

12  Under German law, on the contrary, an inspection of com-
pany premises by the Federal Cartel Office (“FCO”) is – 
except in exigent circumstances – subject to prior judicial 
authorization.  

13  For such infringement, the EC may impose a fine not ex-
ceeding 1% of the company’s total turnover. Under Ger-
man law, any active cooperation with the FCO during a car-
tel investigation is, more or less, voluntary and thus not 
subject to an extra fine. 

Commeo LLP 
Rechtsanwälte und Notar 
Speicherstraße 55 
60327 Frankfurt am Main 
www.commeo-law.com 
 

Dr. Jörg-Martin Schultze, LL.M.  

joerg-martin.schultze@commeo-law.com 
 

Dr. Dominique S. Wagener, LL.M. 
dominique.wagener@commeo-law.com 
 

Dr. Stephanie Pautke, LL.M.  
stephanie.pautke@commeo-law.com 
 

Dr. Johanna Kübler 
johanna.kuebler@commeo-law.com 
 

Isabel Oest, LL.M. 

isabel.oest@commeo-law.com 
 

Josefa F. Billinger, LL.B. /LL.M. 
josefa.billinger@commeo-law.com 
 

Christoph Weinert, LL.M. 
christoph.weinert@commeo-law.com 
 

Christoph Krüger  
christoph.krueger@commeo-law.com 
 

Dr. Thiemo Engelbracht 
thiemo.engelbracht@commeo-law.com 
 

Dr. Christian Ehlenz 
christian.ehlenz@commeo-law.com 
 

Commeo LLP is an independent law firm specialized in 
antitrust law. We are an established team of experienced 
lawyers advising clients on all aspects of German and 
European antitrust law. 

Commeo LLP 
Rechtsanwälte und Notar 
Speicherstraße 55 
60327 Frankfurt am Main 
www.commeo-law.com 
 

Dr. Jörg-Martin Schultze, LL.M.  
joerg-martin.schultze@commeo-law.com 
 

Dr. Dominique S. Wagener, LL.M. 
dominique.wagener@commeo-law.com 
 

Dr. Stephanie Pautke, LL.M.  
stephanie.pautke@commeo-law.com 
 

Dr. Johanna Kübler 
johanna.kuebler@commeo-law.com 
 

Isabel Oest, LL.M. 
isabel.oest@commeo-law.com 
 

Josefa Billinger, LL.B. /LL.M. 
josefa.billinger@commeo-law.com 
 

Christoph Weinert, LL.M. 
christoph.weinert@commeo-law.com 
 

Christoph Krüger  
christoph.krueger@commeo-law.com 
 

Dr. Thiemo Engelbracht 
thiemo.engelbracht@commeo-law.com 
 

Dr. Christian Ehlenz 
christian.ehlenz@commeo-law.com 
 

Commeo LLP is an independent law firm specialized in 
antitrust law. We are an established team of experienced 
lawyers advising clients on all aspects of German and 
European antitrust law. 

 

 

http://curia.europa.eu/juris/liste.jsf?td=ALL&language=en&jur=C,T,F&num=T-292/11
http://curia.europa.eu/juris/liste.jsf?td=ALL&language=en&jur=C,T,F&num=T-293/11
http://curia.europa.eu/juris/liste.jsf?td=ALL&language=en&jur=C,T,F&num=T-296/11
http://curia.europa.eu/juris/liste.jsf?td=ALL&language=en&jur=C,T,F&num=T-296/11
http://curia.europa.eu/juris/liste.jsf?td=ALL&language=en&jur=C,T,F&num=T-297/11
http://curia.europa.eu/juris/liste.jsf?td=ALL&language=en&jur=C,T,F&num=T-302/11
http://curia.europa.eu/juris/liste.jsf?td=ALL&language=en&jur=C,T,F&num=T-305/11
http://curia.europa.eu/juris/liste.jsf?td=ALL&language=en&jur=C,T,F&num=T-306/11
http://curia.europa.eu/juris/liste.jsf?td=ALL&language=en&jur=C,T,F&num=c-247/14%20p
http://curia.europa.eu/juris/liste.jsf?td=ALL&language=en&jur=C,T,F&num=C-583/13%20P

