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German Federal Cartel Office: Activity Report 2013/2014, 
Annual Report 2014 and an outlook for 2015 
 
Most notable cases and activities of the FCO during the last two years  
 
 
The German Federal Cartel Office ("FCO") 
on 30 June 2015 published its Annual Report 
20141 together with its Activity Report for 
calendar years 2013/20142 ("Reporting 
Period"). The Annual Report provides a 
concise overview of the FCO’s most 
prominent cases in the year 2014, whereas 
the Activity Report also covers less known 
but some equally important cases the FCO 
dealt with during the Reporting Period. This 
newsletter provides an overview of some 
highlights in these reports as well as of the 
major cases in 2015. 
 
 
Cartel Enforcement I – Horizontal Agreements 
 
In 2013 and 2014 the FCO imposed record fines 
totaling EUR 1.36 billion on 137 companies and 
133 individuals with a staggering EUR 1.12 
billion imposed in 2014 alone. The FCO refers 
to the year 2014 as “extraordinary” because 
three complex  proceedings with high fines in 
the product categories beer (EUR 338 million), 
sugar and sausage could be concluded3.  
 

 The FCO imposed fines amounting to 
approx. EUR 280 million on the three major 
German sugar manufacturers Pfeifer & 
Langen GmbH & Co.KG, Südzucker AG 
and Nordzucker AG, for concluding 
anticompetitive agreements on sales areas, 
quotas and prices. The infringements 
involved the sale of industrial and retail 
sugar and took place over several years up 
to the FCO’s search in 2009. Nordzucker AG 
has cooperated with the FCO within the 
scope of its leniency program and obtained 
extensive immunity from fines.4 According to 

                                                                        
1 FCO, Activity Report 2013/2014 of 30 June 2015. 
2  FCO, Annual Report 2014 of 30 June 2015. 
3  FCO, Activity Report 2013/2014, p.23.  
4  FCO, Activity Report 2013/2014, p.50, 51.  

newspaper reports, confectionaries and 
retailers are seeking as much as EUR 3 
billion in damages from members of the 
sugar cartel, which would be among the 
highest-ever cartel damages claims in 
Germany.5 
 

 The FCO imposed fines totaling approx. 
EUR 338 million on 21 sausage 
manufacturers as well as 33 individuals 
involved for concluding illegal price-fixing 
agreements for the sale of sausage products 
to the retail trade over many years.6 The 
Tönnies-Group successfully evaded fines 
of approx. EUR 120 million imposed on two 
of its manufacturing subsidiaries for their 
involvement in the cartel by means of 
restructuring these subsidiaries. The FCO 
called for legislative changes along the lines 
of EU rules under which the parent company 
is liable for the fines imposed on a subsidiary 
to close the loopholes still provided under 
German law and to improve enforceability of 
cartel fines.7 
 
 

Cartel Enforcement II - Vertical Agreements  
 
During the Reporting Period the FCO 
conducted a series of proceedings regarding 
vertical restrictions of competition, with 
particular focus  on such vertical agreements 
related to a (potential) restriction of online 
sales.8  
 

 The FCO fined Recticel Schlafkomfort 
GmbH EUR 8.2 million on account of 
imposing resale price maintenance (“RPM”) 
on retailers selling its products. From 2005 

5  Handelsblatt, 23 March 2015.  
6  FCO, Activity Report 2013/2014, p. 51. 
7  FCO, Activity Report 2013/2014, p. 14. 
8  FCO, Activity Report 2013/2014, p. 30. 

http://www.kicker.de/news/fussball/intligen/startseite/631926/artikel_united-glanzlos-gegen-trapp_nachteil-schweinsteiger.html#omsearchresult
http://www.kicker.de/news/fussball/intligen/startseite/631926/artikel_united-glanzlos-gegen-trapp_nachteil-schweinsteiger.html#omsearchresult
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to 2009 representatives of Recticel agreed 
with its retailers that they should not offer 
certain strategic products below the sales 
prices set by the manufacturer. The RPM 
was enforced in talks with independent 
retailers or purchasing cooperatives of 
retailers. Some retailers were also 
threatened with delays in supply or legal 
steps if they did not adjust the price of their 
offers to the minimum sales prices set by 
Recticel. With respect to online sales, 
Recticel offered selected online dealers the 
opportunity to advertise themselves as so-
called "authorised Schlaraffia online 
dealers" using Recticel's logo and data 
under the condition that they offered prices 
which were not lower than the set minimum 
sales prices. Infringements of this condition 
were sanctioned by e.g. barring the dealer in 
exceptional cases from Google-Adwords or 
from Ebay.9 
 

 The FCO prohibited HRS from continuing to 
apply its ‘most favored nation’ clause 
(“MFN”) concluded between the HRS online 
platform and its hotel partners and ordered 
the company to delete the MFN from its 
contracts and general terms and conditions 
as far as the clause affects hotels in 
Germany. The MFN obliged the hotels to 
always give HRS the best terms (i.e. lowest 
room price, maximum room capacity, most 
favorable booking and cancellation 
conditions) the hotels make available to any 
other customer on the Internet or at the 
hotels’ reception desks. According to the 
FCO, MFNs prevent the offer of lower hotel 
prices elsewhere and thus restrict 
competition between existing online portals 
and make the market entry of new platforms 
considerably more difficult.10 The Düsseldorf 
Higher Regional Court upheld the FCO’s 
decision11 and the authority issued a 
statement of objections against 
Booking.com regarding its continued use of 
MFNs in its contracts in Germany.12 
According to a newspaper report, 
Booking.com and Expedia, have meanwhile 
amended their respective MFNs which now 
do not any longer prevent the hotels from 
offering better terms on online travel 
agencies or other online portals than 
Booking.com and Expedia, respectively. The 
revised MFN only oblige the hotels to not 
offer any better terms on their own hotel-
website. 13 

                                                                        
9  FCO, Activity Report 2013/2014, p. 60, 61. 
10  FCO, Activity Report 2013/2014, p. 119, 120.   
11  FCO, Press Release of 9 January 2015.  
12  FCO, Press Release of 2 April 2015. 

 The FCO opened proceedings against 
adidas AG and ASICS Deutschland GmbH 
to investigate their selective distribution 
schemes. Both investigations focused on the 
prohibition of online sales via third party 
platforms or online market places, as well as 
on limitations to use brand names for search 
engine advertising. The FCO closed its 
investigation against adidas after the 
company abandoned per-se market place 
bans and restrictions for search engine 
advertising.14 In its case report, the FCO 
considered the market share of adidas to 
exceed 30 % and therefore analyzed an 
exemption for the restrictions in question 
under Art. 101 (3) TFEU, and not under the 
Vertical Block Exemption Regulation 
(“VBER”). According to VBER, selective 
distribution criteria can benefit from an 
automatic exemption, up to market share 
limits of 30%, provided that they do not 
constitute hardcore restraints. The FCO held 
that the restrictions in question are not 
exempted by Art. 101 (3) TFEU. Eventually, 
the FCO claimed there were good reasons 
to assess a per se ban of market places 
“similarly” under the regime of VBER.15 The 
FCO’s preliminary view thus is that such 
restrictions are likely to constitute hardcore 
restrictions. In the ASICS investigation 
which is still pending, the FCO has to show 
its true colors since the market share of 
ASICS does not exceed 30 %. 

 
 
Abuse of a dominant Position  

 
In the last two years the FCO concluded 79 
abuse control proceedings. Recently a number 
of abuse control proceedings were conducted 
against water suppliers, which led to a 
considerable reduction in the price of water. 

 

 The FCO issued a decision stating that the 
purchasing conditions demanded by 
EDEKA Zentrale AG & Co.KG from 
suppliers after its takeover of the Plus stores 
in 2009 were abusive. The range of 
purchasing decisions demanded by EDEKA 
violated the so-called "Anzapfverbot" which 
prohibits (food) retailers with a particularly 
strong position in the procurement market 
from inducing their suppliers to grant them 
benefits without any objective justification. 
According to the FCO, the criteria for 
assessing the borderline between “tough 
negotiations” which are admissible under 

13  Allgemeine Hotel- und Gastronomie-Zeitung (online-
edition), 2 July 2015.  

14  FCO, Activity Report 2013/2014, p. 60. 
15  FCO, Case Report, 19 August 2015.  

http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2015/09_01_2015_hrs.html?nn=3591568
http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2015/02_04_2015_Booking.html?nn=3591568
http://www.bundeskartellamt.de/SharedDocs/Entscheidung/DE/Fallberichte/Kartellverbot/2014/B3-137-12.pdf?__blob=publicationFile&v=2
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competition law, and inadmissible conditions 
induced by powerful retail companies are the 
following: Are the conditions related to the 
service/goods rendered by the supplier? Are 
the conditions appropriate? Are the 
conditions justified economically quantifiable 
advantages for the supplier and is this 
advantage comprehensible for the 
supplier?16 EDEKA appealed against the 
FCO’S decision before the Düsseldorf 
Higher Regional Court. According to a 
newspaper report, in an oral hearing the  
Court widely rejected the grounds on which 
the FCO had considered an abuse of a 
dominant position by EDEKA. The decision 
is scheduled for 19 August 2015.17  

 
Merger Control  
 
For several years the number of notified 
mergers has remained stable. 1,091 
transactions were examined in 2013, and in 
2014 a total number of 1,188 transactions. An 
in-depth or second-phase examination was 
carried out in 40 cases. Two transactions were 
prohibited, three could only be cleared subject 
to conditions.18  

 

 In 2015, the FCO has already prohibited the 
contemplated acquisition of Kaiser's 
Tengelmann by EDEKA. For its 
assessment the FCO could make use of the 
results of its sector inquiry "Buyer power in 
the food retail sector" which was concluded 
in 2014 (see section on sector inquiries 
below). The authority held that the 
transaction would have resulted in a 
significant impediment of effective 
competition on a large number of highly 
concentrated regional markets and 
municipal districts. According to the FCO, 
the takeover of Kaiser’s Tengelmann would 
have (i) greatly limited the consumers 
possibility to switch to another retailer, (ii) 
given the remaining competitors greater 
leeway for raising prices in future, and (iii) 
caused competition problems in the 
procurement markets. After the prohibition of 
the contemplated transaction by the FCO, 
Kaiser’s Tengelmann and EDEKA on 29 
April 2015 applied to the German Federal 
Economy Minister for ministerial approval for 
the merger. 19 The Minister’s decision is still 
pending with the expectation that the 
approval will not be granted.  
 

 The FCO imposed a fine of EUR 90,000 on 
the German entrepreneur Mr. Clemens 

                                                                        
16  FCO, Activity Report 2013/2014, p. 52, 55.  
17  Lebensmittelzeitung, 24 June 2015.  
18  FCO, Activity Report 2013/2014, p. 132. 

Tönnies for the incomplete notification of the 
acquisition of a slaughtering company by his 
subsidiary Tönnies Holding. The notification 
did not contain information about Mr. 
Tönnies' majority share in the Zur Mühlen 
Group, a major sausage manufacturer, 
which was essential for the competitive 
assessment of the case. To enable the FCO 
to judge which markets will be affected by a 
merger, German merger law requires the 
parties to a merger to give details in the 
notification of all affiliated companies and 
their activities. This duty also applies to the 
companies or shareholders which directly 
control the notifying company. The 
notification by Tönnies Holding included 
information about the structure of the 
Tönnies Group of companies but omitted 
details on the majority holdings which Mr. 
Clemens Tönnies has gradually acquired in 
companies of the Zur Mühlen Group since 
1998 via the trustee Peter zur Mühlen. Mr. 
Tönnies has agreed to have the proceedings 
terminated by settlement. The FCO has 
consequently not fully exhausted the scope 
of fine of EUR 100,000 envisaged for this 
administrative offence.20  
 
 

Sector inquiry “Buyer power in the food retail 
sector”  

 

 The FCO published its report on the sector 
inquiry into buyer power in the food retail 
sector. The inquiry focused on the 
negotiations between the food retailers on 
the one hand and their suppliers, such as 
brand manufacturers, on the other. Over a 
period of three years the FCO requested 
information from more than 200 
manufacturers and 21 retail companies  
followed by an econometric analysis of 
approx. 3,000 concrete negotiations on the 
basis of a representative sample of 250 
branded products from different product 
categories. According to the FCO, the 
results of the sector inquiry prove that the 
German food retail market is highly 
concentrated. The large retail groups Edeka, 
Rewe, Aldi and the Schwarz Group with its 
Lidl and Kaufland stores make up to 85 % of 
the market and possess a considerable 
bargaining power vis à vis the 
manufacturers. The FCO claims to have 
established with the sector inquiry a robust 
factual basis for its case practice in merger 
control and dominant abuse control as well 
as for further discussions on buyer power.21 

19  FCO, Activity Report 2013/2014, p. 55, 56, 57.  
20  FCO, Case Report, 15 January 2013.  
21  FCO, Activity Report 2013/2014, p. 57, 58, 59.  

http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2013/15_01_2013_T%C3%B6nnies-Bu%C3%9Fgeld.html?nn=3591568
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Comment 

 
The above overview shows that the prosecution 
activity remains high in all industries. However, 
three key subject matters emerge in the FCO’s 
activities during the Reporting Period: cartel 
prosecution, vertical agreements particularly 
with regard to e-commerce, and the food retail 
sector. 
 
Whereas the high fines imposed by the FCO in 
the “extraordinary” year 2014 cannot be taken 
as indication that the FCO intentionally plans to 
generally increase its fines, one can be sure that 
the e-commerce and food retail sector will 
continue to be in the focus of the FCO’s 
prosecution activities.  
 
The FCO’s merger control activities remained 
stable and have already added a highlight to the 
work of the FCO in 2015, i.e. the prohibition of 
the contemplated transaction between EDEKA 
and Kaiser’s Tengelmann.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
This publication is intended to highlight issues. It is not 
intended to be comprehensive nor to provide legal advice. 
Any liability which might arise from the reliance on the 
information is excluded. 

 

Commeo LLP 
Rechtsanwälte und Notar 
Speicherstraße 55 
60327 Frankfurt am Main 
www.commeo-law.com 

 
Dr. Jörg-Martin Schultze, LL.M.  
joerg-martin.schultze@commeo-law.com 
 

Dr. Dominique S. Wagener, LL.M. 
dominique.wagener@commeo-law.com 
 

Dr. Stephanie Pautke, LL.M.  
stephanie.pautke@commeo-law.com 
 

Dr. Johanna Kübler 
johanna.kuebler@commeo-law.com 
 

Isabel Oest, LL.M. 
isabel.oest@commeo-law.com 
 

Josefa F. Billinger, LL.B./LL.M. 
josefa.billinger@commeo-law.com 
 

Christoph Weinert, LL.M. 
christoph.weinert@commeo-law.com 
 
Christoph Krüger, LL.M. 
christoph.krueger@commeo-law.com 
 
Dr. Thiemo Engelbracht 
thiemo.engelbracht@commeo-law.com 
 
Commeo LLP is an independent law firm specialized 
in antitrust law. We are an established team of 
experienced lawyers advising clients on all aspects 
of German and European antitrust law. 


