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Newsletter, 18 November 2013 
 
 

German Federal Cartel Office: Activity Report 2011/2012 
 
Highlights of cases and activities not published on the FCO’s website 
 
 
The German Federal Cartel Office ("FCO") 
has published its Activity Report for 
calendar years 2011/2012 ("Reporting 
Period").1 The Report covers cases and 
activities that have not been published on 
the FCO’s official website during the 
Reporting Period. In addition to the most 
prominent (published) cases and statistics 
presented in our Annual Review 20122, this 
Newsletter provides an overview of the 
most interesting, so far unpublished cases. 
 
Horizontal Agreements / Joint Purchasing 

 
Cooperations between competitors must be 
reviewed under different aspects of antitrust 
law, i.e. merger control if a joint venture is 
established and general competition law as the 
cooperation is based on an agreement. 
 

 After detailed investigations the FCO has 
approved the purchasing joint venture of 
Deutsche Telekom AG and France 
Télécom concerning their network 
technology, consumer equipment, IT 
products and service platforms. Since the 
relevant market was ascertained to be 
worldwide, the FCO did not expect any 
negative effects on either the upstream or 
the downstream market even though the 
joint venture is now by far the largest 
European buyer of network technology and 
related components.
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 The FCO has approved the purchasing 
alliance between Siemens, Henkel, Bayer, 
E.ON, Evonik and Lufthansa ("Alliance") 
concerning standard tools and security 
equipment (indirect material) since the 
parties jointly had less than 15% market 
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share.
4
 Nevertheless, major concerns had 

been raised by the FCO with regard to the 
questionnaire the Alliance gave to its 
suppliers as they were asked to provide the 
names of their main customers, their annual 
turnover and the annual turnover with each 
partner of the Alliance. Since this 
information was not essential for the 
performance of the Alliance and the 
exchange of information therefore infringed 
Art. 101 of the Treaty on the Functioning of 
the European Union ("TFEU"), the 
questions were removed from the 
questionnaire.
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In the context of purchasing cooperations 
another (published) case is noteworthy: the 
approval of the procurement alliance 
between General Motors Holdings and 
Peugeot S.A. The parties established a 
joint venture under joint control and 
consolidated their whole purchasings. In 
addition, the parties agreed on the joint 
development of vehicle platforms/modules 
for vehicle construction. The FCO approved 
the alliance under merger control as in each 
product category (i) the market shares of 
the alliance did not meet the single market 
dominance threshold of one third

6
 in the 

procurement business market and (ii) other 
producers, e.g. VW, BMW, Daimler, had 
significantly more shares in the vehicles 
sales market.
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 The FCO did not qualify the joint 
procurement of flu vaccine by several 
federal states' statutory health 
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insurances as an infringement of antitrust 
law even though it assumed a narrow 
regional market. The FCO found that 
Sec. 132 d of the German Act on Social 
Security No. 5 justified the joint 
procurement and therefore competition law 
could not be infringed.
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Market Information Systems 
 
During the Reporting Period, the FCO 
examined several market information systems 
as they are prone to an illegal information 
exchange. In the course of the sector inquiry 
milk and the review of a sector specific market 
information system, the FCO developed certain 
standards with regard to the publishing of 
business related information. Such standards 
prohibit to publish business related information 
from transactions in the last 6 months and 
contain other requirements, e.g. that relevant 
surcharges must not be shown separately and 
actual data must be aggregated.9

  

 

 The establishment of the communication 
platform "Sustainable Cocoa" in June 
2012 has been professionally supervised by 
the FCO aiming to avoid an illegal market 
information system by way of which the 
participants, who belong to all levels of the 
supply chain in the area of cocoa 
import/processing as well as the food retail 
sector, exchange sensitive business 
information (prices, customers, quantities, 
etc.).10 
 

 The FCO reminded the International 
Featured Standard (IFS) to comply with 
antitrust law when collecting data from its 
members and not to abuse the certification 
system as market information system. The 
IFS is responsible for the quality and safety 
of food and collects data from the 
producers in the food retail sector.11 

 

 As the journal "top agrar" publishes (online 
and in print media) actual business related 
information about dairy undertakings, the 
FCO is currently investigating whether such 
practice could infringe Sec. 1 German Act 
Against Restraints of Competition (“ARC”), 
Art. 101 TFEU by establishing an illegal 
market information system due to removing  
or decreasing uncertainties concerning the 
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intended conduct of the competing 
undertakings on the relevant market.12 
 

Vertical Agreements / RPM 
 
It is noteworthy that a major number of 
proceedings have been opened in the area of 
vertical agreements during the Reporting 
Period (2011: 33 / 2012: 139).13 
 

 The FCO inter alia opened a case against 
Alessi Deutschland GmbH. Alessi 
contractually committed its online-resellers 
to comply with its recommended retail price 
("RRP"). Alessi confirmed to change its 
contracts with the online-resellers, to clarify 
the situation also with respect to its other 
resellers and to give antitrust law trainings 
to them all.14 

 

 Resellers of the Gebr. Märklin & Cie. 
GmbH complained to the FCO that Märklin 
predetermined a maximum figure for 
rebates with the (indirect) effect that such 
rebates appeared as minimum resale 
prices. The FCO confirmed that such 
behavior would infringe antitrust law and 
would be held as illegal vertical price fixing. 
The FCO closed the case when Märklin 
assured the resellers in writing that such 
prices are recommendations only and shall 
not mean to bind them.15 
 

 During the Reporting Period the FCO 
accused WALA Heilmittel GmbH in terms 
of Sec. 21 (2) ARC to illegally exercise 
pressure onto its resellers to comply with 
WALA’s RRP’s before and after having 
introduced a selective distribution system.16 
On 31 July 2013, the FCO imposed fines on 
WALA and responsible employees in the 
total amount of € 6,5 million.17  

 

 The German Federal Court of Justice 
("FCJ") ruled in the case "Sternjakob" that 
also a "threat between the lines" can be an 
infringement of Sec. 21 (2) ARC. The 
producer Sternjakob called one of its 
resellers and pointed out that he could not 
understand the reseller’s price calculation. 
When the reseller responded whether this 
question means that he will not be supplied 
anymore, the producer rejected to have 
said this but repeated that he could not 
understand the reseller´s price calculation. 
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The FCJ confirmed the statement of the 
court of appeal that the reseller could only 
interpret the producer’s call and wording in 
that way that the producer would no longer 
supply the reseller unless he sticks to the 
prices recommended by the producer.18 
 

Abusive Practices 
 

 For the first time the FCO investigated on 
the basis of Sec. 21 (4) ARC according to 
which it is prohibited to inflict economic 
harm on a party because the party has 
requested an action of the FCO. Ciao 
Deutschland GmbH19 accused Google for 
retaliation because Google did not prolong 
the individually negotiated contract 
regarding advertising procurement 
(AdSense), but was put on a standard 
contract instead. This happened after Ciao 
turned to the FCO with exactly this 
individual contract criticizing discrimination 
and unfair hindrance.20 The case was 
closed due to the lack of evidence. 
However, according to the FCO (even) a 
breakdown of negotiations as happened 
with Ciao could be sufficient to infringe 
Sec. 21 (4) ARC; retaliation as a motive as 
such was not essential.21 
 

 The proceedings against the pet food 
supplier Royal Canin were closed after 
Royal Canin adjusted its complex 
"customer terms and conditions system" in 
question. Its terms and conditions clearly 
privileged the wholesalers compared to 
retailers as the former were given higher 
rebates than the latter. As the FCO found 
there was no consideration with regards to 
such rebates, the system could lead to 
systematically squeezing the retailers out of 
the market. The FCO admonished Royal 
Canin for unfair impediment of 
competition.22 

 
Standardization 
 
According to the REACH-Regulation23 all 
chemicals must be registered with the 
European Chemicals Agency. Such 
registrations are often accompanied by costly 
studies and tests. To efficiently coordinate the 
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expensive registration procedure, the large 
producers of chemicals allied and created 
collective files and data bases ("Syndicates"). 
Most of the Syndicates and their members are 
dominant in the respective markets for access 
to the data and studies. Many small and 
medium sized enterprises ("SMEs") - that were 
not member of the Syndicates - wanted to 
purchase the required data from the 
Syndicates as they could not afford to build an 
own alliance or perform the costly tests 
themselves. For this service the Syndicates 
demanded a "per capita price" which was too 
high for most of the SMEs and as a result the 
Syndicate refused further negotiations. 
Following discussions with the FCO, the case 
could be settled with all parties concerned 
without deciding on the question whether the 
Syndicates abused their market dominance by 
not negotiating/contracting with the SMEs.24 
 
Interestingly, the Regional Court Düsseldorf 
has submitted questions to the European Court 
of Justice in a similar case concerning 
standard-essential patents. The questions are, 
inter alia, whether (i) either the owner of a 
standard-essential patent already abuses his 
market dominance when refusing negotiations 
about a license although the willingness to 
negotiate had been signaled by (in this case) 
the patent infringer and whether there are 
specific requirements to follow when it comes 
to negotiations, or (ii) whether the patent 
infringer has to submit an acceptable and 
definite license offer first.25 
 
Comment 
 
The overview above shows that the FCO is 
involved in far more cases and is investigating 
in far more industries than generally perceived. 
The Activity Report confirms that the FCO is 
intensively and mainly dealing with two subject 
matters: information exchange and vertical 
agreements. Therefore, undertakings have to 
carefully examine which sort of information 
they receive and distribute - not only when 
negotiating or performing mergers or 
cooperations, but also and in particular in the 
daily business contacts. Furthermore, all 
vertical agreements and relationships should 
be carefully monitored due to the increasing 
activity of the FCO in this area. 
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This publication is intended to highlight issues. It is not 
intended to be comprehensive nor to provide legal advice. 
Any liability which might arise from the reliance on the 
information is excluded. 
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